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Two decisions upon the subject of the 
taxation of national bank shares have 
recently been rendered which deserve the attention of national bank 
officers. In February the Supreme Court of the United States handed 
down a decision which, assuming the invalidity of a proposed assess- 
ment of national bank shares at 60 per cent. of par value of the capital, 
60 per cent. of surplus and real estate separately taxed without de- 
duction of indebtedness, all other property being taxed at one-third 
of actual value, nevertheless held that an injunction could not be 
issued to restrain the proposed illegal assessment in advance of its 
having been made. The court says: ‘‘It is not for a court to stop an 
officer of this kind from performing his statutory duty for fear he 
should perform it wrongly. The earliest moment for equity to inter- 
fere is when an assessment has been made.” 

The New York Court of Appeals has also rendered an important 
decision affirming the validity of the New York law which imposes a 
uniform rate of one per cent. upon bank shares without permitting 
the owner to deduct his indebtedness, which right of deduction is al- 
lowed the owners of other personal property. The statute is con- 
strued to provide for notice to the taxpayer and an opportunity to be 
heard. Therefore it is not invalid on that ground. The court says 
‘‘The flat rate is more favorable to the relator than the general rate 
in the city of New York and, so far as appears, elsewhere in the state, 
and while that may not be conclusive, still a different system was 
open to use by the state, and the system adopted is neither unequal 
nor unfair, at least as to the national banks.” The court however 
further says: ‘‘If any bank is located ina tax district where the tax 
rate is less than one per centum, though we fear there is none so for- 
tunate, its stockholders will be entitled to a reduction to conform 
thereto, for the tax law expressly provides that ‘in assessing the 
shares of stock of the banks or banking associations organized under 
the authority of this state or the United States, the assessment and 
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taxation shall not be at a greater rate than is made or assessed upon 
other monied capital in the hands of individual citizens of the state.’”’ 
In this particular case, however, the assessment was cancelled, not 
because the law under which it was levied was invalid but because no 
notice to the owner of the shares nor opportunity to be heard had in 
fact been given before the levy of the assessment. 

The full text of both these decisions will be found in this number. 


SS 


The New York Court of Appeals has 
rendered an important decision con- 
cerning the rights of a bank which purchases a note void for usury 
between the original parties. 

Under the law of New York, the penalty for usury is different in 
the case of individuals and in the case of banks. A note given for a 
loan of money by an individual, at an usurious rate of interest, is 
void, whereas a note given for the same kind of usurious loan by a 
national or state bank is not void except as to the interest; the note 
is enforceable for the principal. 

In the case in question, a note void for usury between original 
parties was discounted by a bank which knew at the time that the 
maker had had to pay an usurious rate. The court held that the bank, 
having acquired the note with knowledge of the usury, could not en- 
force it against the maker. It was further said, however, that if the 
bank had taken such note without knowledge of the usury it would 
have been protected and the note enforceable by reason of the nego- 
tiable instruments law which provides a recovery by the holder in due 
course free from defenses available to prior parties among themselves. 


Purchase of Usurious Note. 


Ce Cheeaweuty at One of the subjects which will be threshed out 
Bank Deposits. quite thoroughly at the conventions of bankers’ 
associations held this year, is the policy of laws 
to provide a guaranty fund for the security of depositors in banks 
which may fail. This is a subject upon which there are radical differ- 
ences of opinion among the banking fraternity. Many bank officers, 
we know, are strenuous advocates of guaranteed bank deposits, and 
others are equally opposed. The arguments made on both sides have 
weight. Our own view is that legislation of this kind should not be 
enacted in a hurry; it is too radical in its nature. Let the subject be 
more thoroughly viewed in all its phases and all its consequences 
weighed. 
In one state, Oklahoma, the policy of guaranteed bank deposits has 
already been inaugurated. The banks in this state, to which the law 
applies, are sufficiently numerous to make the operation of the plan 
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a fair test of its efficiency and show how it would work elsewhere. If, 
in the course of the next year or two, the banks prosper under such 
a system, there are no failures or an insignificant number of failures, 
if bank management proves, in the main, to be conservative and not 
reckless, then the policy of guaranteed deposits may prove worthy of 
more general adoption. If on the other hand, failures increase in un- 
due proportion, bank management becomes more reckless and specu- 
lative, and the conservatively managed banks find that they are called 
upon to keep replenishing a guaranty fund which is being continually 
depleted by reckless managers who are wrecking banks, then the good 
policy of such legislation will be disproved. So long as there isa system 
of banks working under this plan in one state, why is it not wise to 
await the outcome of such system, which will be tested by experience, 
before endeavoring to have similar legislation enacted elsewhere, 
the subject being one upon which such wide differences of opinion 
exist ? 
—s3 


Bank Reserves in /he Attorney-General of Pennsylvania has 
Pennsytvania. been called on and has delivered his opinion 
that where a bank borrows money and executes 

its paper payable on demand for the money so borrowed, such paper 
constitutes an ‘‘immediate demand liability” upon which a reserve 
fund of fifteen per cent. is required to be kept the same as for de- 


posits. Under the Pennsylvania statutes, such liability requires the 
protection of the reserve as fully as such protection is required for 
deposits subject to check or payable on demand. 


| 


cD toAanap The Supreme Court of Michigan has rendered a 
er Survivor. decision involving the ownership of a deposit rep- 
resented by a certificate issued to A and indorsed 

by A ‘‘ payable to A and B or the survivor.” A indorsed the cer- 
tificate in this manner shortly before his death and delivered it to B, 
declaring his intention to give the money to B. After A’s death, B 
and the administrator of A each claimed the money and the bank 
filed a bill of interpleader. The court holds that A, by indorsing 
and delivering the certificate made a valid donatio causa mortis to B 
which entitled her to the fund as against the administrator of the 


estate of A. 
— 


tudes of Qulbeterates Auditor of Public Accounts McCullough, 
to Secure Deposits. of Illinois, has rendered an interesting 
opinion asto the propriety of a bank pledg- 

ing certain of its collaterals to secure a large depositor. It appears 
that a fraternal organization in Illinois proposed to deposit its surplus 





274 THE BANKING LAW JOURNAL. 


funds in certain banks in the state provided such banks would deposit 
with the organization collateral to secure the deposits. The auditor 
having been called upon for his opinion as to the propriety of such an 
arrangement, disfavors the proposition on the ground that it would 
be out of harmony with safe, conservative and time-tried banking 
methods and would be a scheme discriminating in favor of a large 
depositor to the prejudice of the great number of smaller ones. 
Looking upon the propriety of banks giving security for the de- 
posits which they receive, we presume a line should be drawn be- 
tween the deposits of government and deposits of private concerns. 
The national government exacts collateral security from the banks 
in which it deposits its money and it is also true that state and county 
deposits are generally secured by the bank, either by pledging cer- 
tain specific collateral or furnishing some kind of bonded security or 
guaranty. This being the practice as to government deposits, its 
propriety must be conceded, but when we come to the deposits of pri- 
vate concerns, we think the Auditor of State of Illinois is clearly 
right, for if the funds of one depositor are to be secured by the bank, 
every other depositor should equally be entitled to the same protec- 
tion. Fora bank to pledge certain of its collateral with one or two 
of its large depositors to secure their particular deposits would be pre- 
ferring these depositors, in the event of insolvency, to the detriment 
of all the other depositors not so favored; and apart from the legal ob- 


stacles to such a proceeding (these being also considered in the State 
Auditor’s opinion) it is clearly bad and unfair banking policy to se- 
cure one depositor and not to secure the others. And yet we believe 
it is sometimes done in the case of private depositors, and as said it is 
the general practice to secure government deposits. 


The Currency Commission of the American 
Bankers’ Association presented a statement to 
the Committee on Banking and Currency in the House of Representa- 
tives on April 15, in opposition to the Aldrich Bill. The statement 
embodies the conclusions of the Commission and was unanimously 
adopted by them. It has been brought to the attention of the 
bankers of the country with request that all members of the American 
Bankers’ Association should at once communicate with their senators 
and representatives in Congress requesting action in accordance with 
the recommendations of the Currency Commission. 

The Commission recommends as follows: ‘‘ The Aldrich Bill be- 
ing avowedly for temporary use only to bridge over until a com- 
prehensive banking and currency system is determined upon, and 
there being such a wide divergence of opinions in Congress respect- 
ing the measures to be adopted, we would strongly recommend that 
the whole subject should now be referred to a competent commission 


Bank Currency. 
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for inquiry and report to the next Congress. Such a commission 
should be composed of members of the Senate and the House of Rep- 
resentatives, business men and bankers, economists and a constitu- 
tional lawyer, all of recognized ability and national reputation.” 

The statement is as follows: 

The Currency Commission of the American Bankers’ Association 
ata meeting held in Chicago on January 18, 1908, placed itself on re- 
cord as opposed to the Aldrich Bill as it had then been introduced in 
the Senate, giving its reasons therefor in a report which was placed 
before this honorable Committee at the time. The bill was stated to 
be impracticable, unwise, and financially unsound. 

The bill as it was finally passed in the Senate varies but little from 
the original bill so far as the proposed issue of emergency currency 
is concerned. Railroad bonds have been eliminated and State, Muni- 
cipal, Governments of Porto Rico and the Philippine Islands and City 
of Manila bonds can alone be used as security for the proposed addi- 
tional bank issue. Banks can take out notes for 90 % of the market 
value of such bonds instead of 75 % as originally proposed, and the 
tax on such notes after they have been in circulation four months is 
raised from one-half of one per cent. per month to three-quarters of 
one percent. These and the other slight changes affecting the work- 
ing and administration of the measure make no difference in the 
principle on which the proposed emergency circulation is based, and 
the measure itself is at futile as it was before from a practical stand- 
point. 

After mature deliberation and having given careful consideration 
to the arguments in favor of the bill brought out in the debate in the 
Senate and in current literature on the subject, the Commission still 
adheres unanimously to the adverse conclusions formerly arrived at 
and fully expressed and embodied in the report above mentioned. 

It is a matter of surprise to this Commission which represents the 
American Bankers’ Association that the author of the bill should force 
it through the Senate, admitting as he did in debate that he ‘‘knows 
of no bank or bank man who is in favor of the bill,” and ‘‘that the 
banks throughout the country are against it.” 

We are at a loss to know what the bankers of the country have 
done that their advice should be set aside, their judgment ignored and 
their wishes opposed in connection with legislation directly affecting 
the business in which they are engaged. Especially so as they re- 
gard themselves as servants of the public, and are fully assured that 
in any legislation affecting the circulating medium their interests and 
those of the public are identical; for what is ultimately best for the 
community is beyond all question best for the banks. * * * 

As bankers, we claim a practical knowledge of our business which 
experience alone can give. We think that with such knowledge and 
experience we should be consulted and our advice heeded in connec- 
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tion with any legislation affecting the banking and currency laws of 
the country. We protest against the passage of such a lawas the Al- 
drich Bill, when the judgment of the bankers of the country is ad- 
mittedly opposed to it. 

Since our consideration of the bill as it was originally introduced 
into the Senate two very dangerous propositions have been added to 
it by way of amendment. 

One is in Section 8, which deals with the location and disposition 
of the legal reserves of the banks and completely upsets existing re- 
lations between the banks through the country and their legal reserve 
agents. 

Under our present law for every $100,000 of deposits banks out- 
side of reserve cities must keep $15,000 as legal reserve and may keep 
it as follows: 


Two-fifths in their vaults in lawful money........ $ 6,000 00 
Three-fifths with their legal reserve agents 


$15,000 00 
Under the Aldrich Bill, as passed by the Senate, 
they will be required to keep in their vaults in 
I ca wkinydhnes cha dbnkeesSewewn nis $ 8,000 00 
And may invest in approved bonds................ 4,000 00 
And with their legal reserve agents 3,000 00 


$15,000 00 


Under existing law, for every $100,000 of deposits the banks in the 
the reserve cities must keep $25,000 as legal reserve, and may keep it 
as follows: 

One-half in their vaults in lawful money..........$12,500 00 


One-half with their legal reserve agents in central 
reserve cities , 00 


Under the Aldrich Bill they must tee in ele 

vaults in lawful money - . $13,888 | 
May invest in approved Spa 
And with their central reserve agents...... 


$25,000 

Should the bill become effective, the banks outside of reserve 
cities would therefore have to withdraw from their reserve agents 
two-thirds of their legal reserve deposits, which, according to the 
February report of the Comptroller of the Currency, would amount 
to $140,418,208, and the banks in the reserve cities would require to 
withdraw one-third of their legal reserve deposits from the central 
reserve cities, which, according to the same report, would amount to 
$50,913,694. 

The proposal that a portion of the bank’s legal reserve may be 
invested in bonds is an absurdity on the face of it; for as soon asa 
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oank’s money is invested in any sort of security, it can no longer be 
counted as a part of its reserve available to meet its obligations. Even 
Government bonds have not been considered adequate for the legal 
reserves of the banks. The effect of the measure under considera- 
tion is to reduce the available reserves of the banks outside of reserve 
cities 2623 %, as they can invest that portion of their present reserves 
in bonds, which amounts to $98,490,210.80, and to reduce the avail- 
able reserves of the banks in reserve cities 11 11-100 %, as they may 
invest that portion of their present reserves in bonds, which amounts 
to $36,577,726.30; so that together the available reserves of the banks 
would be reduced by over $135,000,000. That portion of legal reserves 
carried by the banks which under the present law they can keep on 
deposit with their reserve agents has always been available, even in 
a stringency or panic, for the purpose of enabling their customers to 
continue to pay their debts by the use of drafts drawn by the banks 
on their reserve agents, which are paid through the Clearing House, 
even when the banks have been restricting currency payments. A 
medium of exchange is thus created that is available for all practical 
purposes. 

It is of course intended that in an emergency the banks should 
take out circulation against the bonds, but it is self-evident that in so 
doing when they send the bonds to Washington for this purpose they 
would have to deplete their legal reserves by the amount of the bonds 
which they had previously counted as reserve, and the circulation they 
would receive would not count as reserve. In order, therefore, to se- 
cure the circulation they would have to deplete their legal reserves by 
the amount of the bonds surrendered; and if their circulation were ex- 
changed for gold or legal tender money they would be exactly in the 
position they were before they took it out, except that they would 
have reduced their legal reserves by 10 % of the amount of the bonds 
pledged, as they could only receive 90 % of their value in circulating 
notes. 

The withdrawal of money from the reserve and central reserve 
cities by the country banks to increase their lawful money on hand 
to meet the requirements of this measure would cause such a drain 
on the centres as would necessitate very heavy curtailment of credits 
and reduction of loans. In our judgment, were the banks in the re- 
serve cities and central reserve cities compelled to put themselves in 
condition to meet the requirements of the proposed law on January 
lst next and to meet the demands upon them of the country banks at 
that time, it would be impossible for them to do so without holding 
on to their money through the Fall, preventing the regular and 
natural expansion of credits for the movement of the crops which al- 
ways takes place at that time. The result of this might produce a 
condition of affairs not dissimilar to those which we experienced last 
Fall. Further, in our judgment, it would weaken the cash reserves 
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of the banking system as a whole by distributing instead of con- 
centrating them. The distribution of them at present is not only 
extravagantly wasteful, but is one of the chief sources of weakness 
in our system. In no other banking system known to us does such a 
wasteful and demoralizing use of cash reserves exist. In all other 
systems, when owing to business expansion money becomes scarce, 
the cash reserves of the bank are concentrated at the financial centres 
for a display of strength, which inspires confidence and prevents panic. 
With us, every bank by withdrawing its cash reserves from the centres 
and hoarding them in itsown vault weakens the system at the centres 
and dissipates its strength. What we require is concentration of cash 
reserves and not a wider distribution of them, because the strength 
of the entire system is always measured by the reserves carried at the 
centres. 

Section 11 of the Aldrich Bill provides that ‘‘ no national banking 
association shall invest any part of its funds or deposits in the stocks 
or other securities of any corporation or association, any of the officers 
or directors of which are officers or directors of such banking associa- 
tion.’’ So far as investing in the stocks of such corporations is con- 
cerned, national banks are under the existing law prohibited from 
making such investments. The courts have repeatedly defined the 
word ‘‘securities” as used in this section of the bill to include promis- 
sory notes and bills of exchange, and this interpretation would prac- 
tically prohibit a bank from doing business with any company in which 
any of its directors were officers or directors. No objection can be 
raised to preventing the executive officers of banks borrowing money 
from the banks that employ them. This has been a great source of 
evil and loss and should be prohibited. But to prevent loans to di- 
rectors or to corporations in which they are interested is to deprive 
the banks of the direction and counsel of the principal men of affairs 
in every community—the very men who from the knowledge their 
position gives them are best fitted to direct the affairs of the banks 
and give sound advice to their executive officers. The directorate of 
every national bank in the country has been formed with a view to 
securing the business controlled by its individual members as well as 
that of the corporations with which they are connected. The busi- 
ness of the national banks has been built up in this way. Such men 
and no others can direct and advise bank management. They can not 
be expected to subordinate all their other interests to acting as bank 
directors. The shareholders elect them in order to secure their influ- 
ence, their direction and their advice. They act practically without 
remuneration, and if they are to be barred, as the proposed law would 
bar them, the standing of the directorates of our national banks will 
be reduced to that of utter incompetency, or to what would be equally 
as bad, to a set of ‘‘dummies " who would be put on the boards in all 
probability to represent the interests of the very men of affairs whom 
the law would thus prevent acting for themselves. 
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A PRACTICAL SERIES 


LAW OF BANK CHECKS . 


A course of study of the rules of law and the established customs 
of business whlch have grown up and now exist in the United 
States governing the issue, use and redemption of the bank check. 


VIII. PAYMENT OF FORGED CHECKS (Conrtrnuep). 


PAYMENT OF RAISED CHECKS. 


. Payment of Raised Check to Collection Agent. 

. General Right of Recovery of Money Paid on Raised Check. 
3. Charging back Ratsed Check to Depositor’s Account. 

. Certification of Raised Draft. 

. An Exceptional California Case. 


N the last number we showed the law governing the liability of a 
bank to its customer where it pays his check after it has been raised 
in amount, the general proposition being that the amount cannot 
be charged to the customer's account. In thisnumber we take up 

the law governing the right of the bank to recover money paid upon a 
raised check from the holder who has received payment. 
Payment of Raised Check to Collection Agent. 

Where a bank pays a check which has been raised, to an agent to 
whom the check had been indorsed for collection, the payor bank has 
no right of recovery from the agent receiving payment after the lat- 
ter has paid over the proceeds to the principal. This is illustrated 
by the case of Park Bank v. Seaboard Bank, 114 N. Y. 28. A check 
on the Park Bank for $8 was raised by the payee to $1,800, indorsed 
in blank by him and delivered to the Eldred (Pa.) bank for collection 
only. The Eldred Bank indorsed the check ‘‘ for collection” to the 
Seaboard Bank, New York, and that bank received payment. It was 
held that the Seaboard appearing by the indorsement to be a mere 
agent, was not liable after it had paid over the money to its principal. 

General Right of Recovery of Money Paid on Raised Check. 

But where the money is paid on a raised check to the owner, or 
one appearing by indorsement as the owner whether in fact so or not, 
the general rule is that the money so paid may be recovered. This 
is illustrated by the case of the Park Bank v. Eldred Bank, 90 Hun, 
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285, which grew out of the same transaction as was involved in Park 
Bank v. Seaboard Bank, above cited. The Park Bank which had 
paid the raised check, having been held not entitled to recover from 
the Seaboard Bank because the latter was a mere collection agent, 
thereupon brought suit against the Eldred Bank for the proceeds of 
the check. The Eldred Bank was, in fact, also a collection agent, 
but according to the terms of the indorsement upon the raised check, 
it was the apparent owner thereof, the indorsement under which it 
held the check being in blank. In this case recovery by the Park 
Bank of the money paid on the raised check was adjudged. The 
court said: ‘‘In the case of the Seaboard bank, the agency was dis- 
closed; in the case of the Eldred bank it was not. In the presenta- 
tion of the draft the Eldred Bank represented itself to be the owner 
of the draft and the payment was made by plaintiff under those 
circumstances. It does not seem to need the citation of authorities 
to show that where money is paid upon a raised draft without any 
negligence on the part of the person paying the same, it can be re- 
covered from the party to whom it was paid.” 

The rule has been thus stated in Redington v. Woods, 45 Cal. 406: 

‘* The rule is therefore now well settled that if the drawee, in good 
faith and without negligence, pay even to an innocent holder of a 
check, which has been fraudulently altered in amount after it left the 
hands of the drawer, he will, ordinarily, be entitled to recover back 
from the person to whom it was paid the excess over the true amount 
of the check.” 

In that case a check for $30, payable to John Crane or order, upon 
the London and San Francisco Bank, was given a stranger in ex- 
change for gold. This check, with date altered to the following day, 
amount to $2,931.25 and payee to Woods & Cheesman, was delivered 
to the latter, a firm of brokers, in purchase of $3500 in legal tender 
notes by the stranger who had previously called upon them, inquired 
as to the price of that amount of legal tenders and subsequently re- 
turned with the check altered as aforesaid. The firm took the pre- 
caution to send their clerk to the bank with the statement that the 
party presenting the check was a stranger, but the teller pronounced 
it allright and paid the money. The court held that the fact that 
the body of the check was in a different handwriting from the signa- 
ture and that the bank had been warned that a stranger had tendered 
it, were not such suspicious circumstances as to take the case out of 
the rule above stated; that the case was one where the brokers who 
collected the check must refund. It appeared, however, that there 
had been a failure to return, or offer to return, the check. This was 
held a pre-requisite to recovery from the brokers and a valid defense 
to the action against them. The case, therefore, was ordered toa 
new trial. 





THE LAW OF BANK CHECKS. 


Charging back Raised Check to Depositor’s Account, 


In Oppenheim v. West Side Bank, decided by the Appellate Term 
of the Supreme Court in 1898, (15 B. L. J. 153) a customer of a New 
York bank deposited a check on a Philadelphia bank of which he was 
indorsee, stating he did not want credit unless it was all right; that 
he desired to be sure of that fact before paying over a portion of the 
proceeds to a prior indorser. The check was forwarded to Philadel- 
phia and the New York bank was advised of the collection and credit. 
Thereafter the customer called at the New York bank with the prior 
indorser, asked the discount and collection clerk if the check was all 
right, informing him the person present was ‘‘the man he had to give 
$75 change to;” and the clerk thereupon ‘‘looked at some book and said 
it was all right; whereupon the customer paid the amount to the 
prior indorser. One month later, upon advice that the check was 
raised, the New York bank charged back the amount to its customer 
and notified him of the forgery. The court held that the customer 
was liable to the bank for the amount credited to him upon the raised 
check. The bank was not estopped from charging back the amount 
by the statement of its discount and collection clerk that the check 
was all right. The duties of this clerk related to the discount and 
collection of commercial paper and his response must be limited to 
the fact of its payment by the drawer and not extended to the gen- 
uineness of the body of the check. It was no part of the clerk’s duty 
to give an assurance as to the genuineness of the body of commercial 
paper presented for collection, he only being authorized to furnish 
information regarding its payment or non-payment. The court fur- 
ther held that the New York bank was not guilty of negligence in 
giving notice of the forgery. On this point it said: ‘‘It is well set- 
tled that a person who has received the proceeds of raised commer- 
cial paper cannot avoid his liability to refund by showing that, after 
the loss had occurred, the person seeking to recover was negligent in 
discovering the forgery, or after its discovery, in giving him timely 
notice, unless in the latter contingency it is coupled with proof that 
he was damaged by such failure to notify him within a reasonable 
time. There was no proof whatever that the bank was negligent in 
giving notice to the customer of the forgery after its discovery; on 
the contrary, the undisputed evidence shows that the customer was 
informed by the bank of the forgery on the day that it first received 
notice. Moreover, the proofs failed to show that the customer was 
damaged by delay, if there was any, in receiving notice of the for- 
gery after its discovery.” 

Certification of Raised Draft. 

The general rule being that the bank has a right of recovery where 
it pays money upon a raised check, from the person receiving pay- 
ment, the question arises whether, where a bank certifies a draft after 
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it has been raised and the raised certified draft is then negotiated to 
a bona-fide holder who receives payment, the certifying bank in such 
case has a right of recovery. The general rule is that the certifica- 
tion of a bank does not extend to a warranty of the genuineness of 
the body of a check-—only that the drawer’s signature is genuine and 
that he has that amount to his credit; and if the certification has been 
put upona raised check, which the bank subsequently pays, the money 
paid may be recovered as being paid under mistake of fact. 

In Metropolitan Nat. Bank v. Merchants Nat. Bank, decided by 
the Supreme Court of Illinois in 1899 (17 B. L. J. 25) a Minnesota 
bank drew a draft on the Merchants National of Chicago for $35. 
Although the draft was check-punched for that amount, both written 
and check punch figures were raised to $3,50) and in this condition 
the draft was certified by the drawee. The payee deposited the raised 
draft in bank and received credit for it and it was paid by the drawee 
through the Clearing House. In an action by the drawee bank 
against the bank which received payment to recover the difference 
between the original and increased amount, the court held that the 
certification was not conclusive against the certifying bank and did 
not warrant the genuineness of the body of the draft other than the 
signature. When the draft was afterwards paid by the certifying 
bank it was entitled to recover the money from the bank receiving it 
as being paid without consideration and by mistake. As the indorse- 
ment to the bank which collected the draft did not convey notice 
that such bank was merely collection agent, but was an unrestricted, 
title-conveying, form of indorsement, such bank, collecting the 
raised draft as owner, was under liability to refund the amount of the 
forgery. 

But the case would be different if the bank upon which the draft 
is drawn and which certifies it after it has been raised has in its pos- 
session, at the time of such certification, an advice from the drawer 
of the true amount. Here it is bound to know the correctness of the 
amount, as well as the genuineness of the signature and sufficiency 
of the deposit, and it cannot recover the amount from the holder 
as being paid under a mutual mistake of fact, where if permitted so 
to do the holder would suffer loss by reason of having paid away the 
money before notice of the mistake in payment. 

An interesting case of this nature is Continental Nat. Bank v. 
Tradesmens Nat. Bank, decided by tbe Appellate Division of the 
New York Supreme Court in 1901 (18 B. L. J. 272). A Philadelphia 
draft on the Continental for $76 had been raised by the payee to 
$7,660, and its date changed from June 7 to June 12. The payee pre- 
sented the raised draft to the Continental for certification on June 13. 
At this time the Continental had on file, in custody of one of its book- 
keepers, a letter of advice of the $76 draft. Before certification, the 
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paying teller took the draft, apparently for $7660, to the bookkeeper 
and asked him if it was all right. The bookkeeper replied that it 
was. The paying teller thereupon certified the draft. The payee de- 
posited this certified draft in the Tradesmens bank which collected it 
through the Clearing House on the following day and paid the pro- 
ceeds over to the payee between 2 and 3 o’clock. It was not until 4 
o'clock that the Continental bank discovered the mistake and it was 
then too late to catch the forger. The matter resolved itself into a 
question of loss between the Continental and the Tradesmens. On 
the first trial of the case the court directed a verdict for the Continental. 
The Appellate Division reversed this and held that the Tradesmens 
bank was entitled to have a jury pass on the question whether or 
not, with knowledge of the fact which had been communicated to 
the officers of the Continental, it was culpable negligence on its part 
to receive the draft through the Clearing House on the morning of 
June 14 without examination or verification and to retain it until after 
2 o'clock; and that if the jury should. find in the affirmative and that 
the Tradesmens bank paid the draft relying upon its acceptance and 
payment by the certifying bank, it would be exonerated from liabil- 
ity for anything more than the amount remaining in its hands to the 
credit of the fraudulent depositor when notice of the forgery was 
given to it. 

The case thereupon went back for a second trial so that a jury 
might determine whether the Continental was negligent in paying 
and retaining the draft on June 14 and whether the Tradesmens 
Bank paid its fraudulent depositor in reliance thereon. The Appel- 
late Division in sending the case back did not think it necessary to 
base the question of the Continental’s responsibility upon its act in 
certifying the draft, a point of law which it did not consider, but in- 
dicated the line of investigation of the jury to be the question of 
responsibility growing out of its act in paying and retaining the raised 
draft while having in its possession advice of its true amount. 

Upon the second trial, however, the Justice instructed the jury 
that the main question involved was whether the Continental was 
guilty of culpable negligence in certifying the draft; also incidentally 
charging them upon the law of negligence involved in the payment 
and retention of the draft as laid down by the Appellate Court. The 
jury thereupon brought in a verdict against the Continental. 

In reviewing this case a second time, the trial judge having in- 
jected a new question of responsibility—that of certifying, against 
contrary knowledge, a raised draft as distinguished from paying and 
retaining it—a question of law not before considered, the Appellate 
Division on the second review found it necessary to pass upon that 
question. This it did in the case as cited above. It held thata bank 
which, having knowledge in its possession of the true amount of a 
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draft, certifies the same as good for a raised amount, is responsible 
for the loss thereby sustained as against a holder who has collected 
and paid away the amount in reliance upon the certification being 
correct. 

The ground upon which this responsibility is based is the posses- 
sion of special and exclusive knowledge concerning the amount of the 
draft, not shared in by the holder. Ordinarily, in the absence of ad- 
vice, it has no better knowledge than has the holder of the correctness 
of the amount of the draft; hence upon certification and payment of 
a raised draft in an ordinary case, the mistake is mutual and the money 
paid can be recovered. But the possession of special knowledge. of 
the amount changes the aspect of the affair and makes the certifying 
bank wholly responsible therefor, the same as it is for the genuine- 
ness of depositor’s signature and the sufficiency of the deposit. 

An Exceptional California Case. 

The payment by one bank in San Francisco to another, through 
the Clearing House, of a check which had been raised from $1% to 
$22,000, as disclosed in Crocker-Woolworth Nationa! Bank v. Nevada 
Bank, decided by the Supreme Court of California in 1903 (20 B. L. J. 
591) resulted in a judgment that the drawee bank had no right of re- 
covery against the bank receiving payment. The facts which pro- 
duced this result were exceptional. The rules of the San Francisco 
Clearing House provided for a Clearing House stamp to be placed on 
checks by the bank collecting them through the Clearing House and 
further provided the extent of liability incurred by such stamped in- 
dorsement. This special liability was held to eliminate the larger 
common law liability which would otherwise have existed and as the 
liability imposed by Clearing House rules upon the bank collecting 
checks through the Clearing House did not extend to responsibility for 
those which were raised but only covered responsibility for the valid- 
ity and regularity of prior indorsements, the bank which collected 
this enormously raised check escaped loss. 


(Continued in next number.) 
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HE movement for a national law regulating order bills of lading 
in the interest of bona fide holders, bankers and merchants who 
advance value upon the faith of such bills as instruments of credit, 
is progressing. On March 20, the House Committee on Inter- 

state and Foreign Commerce gave an all-day hearing upon H. R. 
14934, the bill drafted by the Committee on Bills of Lading of the 
American Bankers’ Association which was attended, not only by rep- 
resentatives of the banking interests, but by members of the New 
York Cotton Exchange and of a large number of other commercial 
organizations, all in support of the measure. Since then, two supple- 
mentary hearings have been given, one by the full committee and one 
by a sub-committee. These successive hearings indicate that the 
House Committee have taken up the measure in earnest and point to 
the likelihood of a favorable report, either at the present session or 
at the next session of Congress. 

The following legal argument has been presented to the House 
Committee on behalf of the banker’s committee, in support of the 
measure. 

Crops are moved by advances on order bills. 

Order bills of lading are largely used as instruments of credit at 
the present day. Vast sums are loaned upon their faith and credit 
by banks and other financial institutions and other vast sums are paid 
by merchants to whom shipments are made, upon like faith and credit 
without seeing the goods. The cotton, grain and other crops of the 
country are moved and marketed with funds advanced on the security 
of these documents and order bills of lading, representing numerous 
other commodities, are used as instruments of credit to an enormous 
extent. 

It is obvious that the very great investments upon faith and secur- 
ity of this class of bills of lading, by means of advances upon which 
the commerce of the country is conducted, should be adequately secured 
by giving such bills a definite and uniform legal status, providing the 
exact measure of their negotiability and clearly defining the rights 
and obligations of the parties thereto. 


The law affords inadequate protection to holders of order bills. 


The common and statute law of the different states as it at present 
exists fails to afford adequate protection and security, many of the 
decisions conflict upon questions of right and liability and the business 
of advancing money upon faith of bills of lading is attended with un- 
due risks, which often result in heavy losses. 

The bill of lading is a receipt and contract between carrier and 
shipper to transport and deliver at destination the goods described to 
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a consignee named. When the bill is assigned or pledged as an in- 
strument of credit it is essential to the holder’s security that the goods 
shall not be delivered except upon surrender and cancellation of the 
bill and that the bill shall not only carry a right to the goods described, 
subject to stated qualifications and conditions, according to the con- 
tract or promise, but where no goods have been actually received, 
that it shall equally carry a liability of the carrier to the holder of 
the bill. 

The common law in a measure, but only in a measure and not 
adequately or completely, provides this security. 


Bills of lading at common law. 


The common law recognizes that an assignment of a bill of lading 
for value transfers to the assignee the title of the assignor to the prop- 
erty, but no greater rights, except in certain cases where an assignor, 
without title, may be clothed by the owner with power or ability to 
convey title (Jasper Trust Co. v. R. R., 99 Ala. 416; Turner v. Israel, 
64 Ark. 244). It does not, however, transfer the contract itself. ‘A 
bill of lading is not a negotiable instrument in the ordinary sense of 
those words, and an indorsement and delivery of it for value operate 
to transfer the title to the goods described in it, but not as an assign- 
ment of the contract, except by force of some statute.” (Cox v. 
Central Vermont Ry. Co., 170 Mass. 129; Barnum Grain Co. v. Great 
Northern R. R. Minn. Sup. Ct., July, 1907). 

In the case of goods ‘‘ billed straight,” that is, billed to a particular 
person, not to order, it is the custom for the carrier, when satis- 
fied of the identity of the consignee, to deliver the goods without 
requiring the production or the surrender of the bill of lading. A\l- 
though by assignment of a ‘‘straight” bill, the title to the property 
may be vested in the assignee, the carrier performs his duty when he 
delivers the property to the consignee named, without taking up the 
bill, at all events before he receives notice that the property has been 
transferred. (Forbes v. R. R., 133 Mass. 154). 

Straight bills, therefore, are not generally used or relied upon as 
instruments of credit, although in several states, by statute, straight 
bills, unless marked ‘“‘ not negotiable,” must be surrendered, and in 
one or two states, the courts rule, as matter of common law, that 
there is a duty to take up straight bills and that the carrier makes de- 
livery, without requiring surrender, at his peril. ‘‘If the carrier, 
after issuing such a bill of lading, delivers the goods to the consignee 
named therein without requiring the bill of lading to be produced it 
does so at its peril.” (Barnum Grain Co. v. Great Northern, 112 N. 
W. (Minn.) 1030). ‘‘ The delivery of the goods to the consignee (of 
a straight bill) will not exonerate it from liability unless such delivery 
is made upon production and surrender of the bill of lading.”” (Bank 
v. Northern Pac. 28 Wash. 439). 
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As a general proposition, however, bills of lading drawn to order, 
or ‘‘order bills” so-called, are the only class which are recognized 
by the financial and commercial world as instruments of credit. 
Holder of order bill protected where carrier delivers to wrong party 

without surrender. 

The measure of protection which the common law affords the 
holder for value of order bills is to make it the duty of the carrier to 
deliver only upon production and surrender of the bill of lading, 
drawn to order, and liable to the holder for conversion of the prop- 
erty where it makes delivery to another party, not entitled thereto, 
without taking up the bill. (The Thames, 14 Wall. 98; North Pac. 
R. R. v. Bank, 123 U. S. 727; Nat. Bank of Chester v. Atlanta & 
Charlotte Air Line, 25 S. C. 216; Tishomingo Sav. Inst. v. Johnson 
(Ala.) 40 Southern Rep. 503; Ratzer v. Burlington, 64 Minn. 245). 
But where carrier delivers to party entitled, without surrender, subse- 

sequent holder not protected. 

The inadequacy of protection with regard to surrender arises from 
the fact that where the carrier delivers the goods to the holder of 
the bill, or party entitled, without taking it up, his duty in many 
cases is held to be performed and that a subsequent bona fide trans- 
feree of the accomplished or ‘‘spent”’ bill to whom it has been there- 
after wrongfully assigned, has no recourse upon the carrier. The 
decisions upon this question conflict. Some courts hold the carrier 
estopped to allege delivery against such holder; but this protection is 
not universal, for other courts hold the contrary. 

In National Commercial Bank v. Lackawanna Transportation Co., 
59 App. Div. 270 (affirmed 172 N. Y. 596) the carrier delivered 50,000 
bushels of oats, carried upon an order bill, to the owner of the bill 
and oats, but did not take up the bill of lading. Afterwards the 
owner wrongfully negotiated the bill to a bank for an advance of 
$15,000. The bank demanded the oats of the carrier and then sued. 
it for conversion. The court held the carrier not liable; that when 
it delivered the oats to the rightful owner, the functions of the bill 
ceased. Thereafter it was a spent bill and could not be operative to 
transfer the title to any one, and this was so although the carrier 
violated a part of its contract contained in the bill, by not requiring 
its surrender. Notwithstanding that neglect, the person to whom 
delivery was made was the rightful owner, entitled to possession, 
and the bill of lading could not thereafter operate to transfer the 
property or make the carrier liable for conversion. 

Again, in Anchor Mills Co. v. Burlington, etc., Co., Sioux Falls 
National Bank, intervener, 102 Iowa, 262, wheat was shipped from 
Minnesota to Iowa on a shipper’s order bill of lading and was de- 
livered to the purchaser upon an order from the shipper to make such 
delivery ‘‘ without presentation of the bill of lading,” the purchaser 
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having already paid for it. Thereafter the shipper assigned the bill 
of lading to a bank as security for his draft. The Supreme Court of 
Iowa held the bank without redress. The wheat had been delivered 
to the person entitled thereto before the assignment of the bill of 
lading. The court said that while the assignment of a bill of lading 
isa symbolical delivery of the property, it is not a negotiable instru- 
ment and its transfer carries only such interest in the property as the 
assignor might transfer by actual delivery. The bank obtained no 
better title than the shipper had at the time of transfer. Prior to 
that time, the carrier had fully performed its duty by delivering the 
wheat to the purchaser who had title. The bill of lading had served 
the purpose of its existence and was no longer a thing of value. 

So in National Bank of Chester v. Atlanta, etc., Air Line, 25S. C. 
216, the court said: ‘‘ True, the carrier may safely deliver goods 
to the person rightfully entitled to them, even without the produc- 
tion of the bill of lading; but in such case he takes upon himself the 
burden of showing delivery to the proper person, for when it is once 
shown that he has delivered the goods to the one not holding the bill 
of lading, a prima facie case is made out against him which can only 
be rebutted by showing that although he made the delivery without 
the production of the bill of lading, that he has in fact delivered to 
the very person, who, according to the terms of the bill of lading, 
was entitled to receive the goods.” 

Holder not protected where carrier fails to cancel upon surrender and 
agent wrongfully negotiates. 

These cases show the inadequacy of protection in many jurisdic- 
tions where delivery has been made to the rightful owner but the 
carrier has failed to take up the bill which the owner thereafter 
wrongfully uses as an instrument of credit. Not only where the car- 
rier omits to take up the bill but, also, where the bill is surrendered 
but not cancelled and thereafter fraudulently reissued by the agent, 
is the holder unprotected. 

In Walters v. Western & A. R. Co., 56 Fed. 369, the Federal rule 
is stated to be that where a freight agent, after delivery of the prop- 
erty and surrender of the bill, fails to cancel it, and by collusion re- 
turns it to the consignee who sells it to an innocent purchaser, the 
carrier is not responsible; although in that particular case, by reason 
of special circumstances, the carrier was held estopped by negligence. 


A few contrary cases. 


In some jurisdictions, however, as said, the holder is protected 
and the carrier held liable to the subsequent transferee of a spent 
order bill on the ground of estoppel. 

A typical case of this kind is Ratzer v. Burlington, etc., Co. 64 
Minn. 245. A bill of lading for oats to shipper as consignee, had been 
issued in Iowa, destination, New York, ‘* Notify J. Ratzer, N. Y. 
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City."’ When the oats reached Morrison, Iowa, they were delivered 
to the shipper on his demand without surrender or cancellation of the 
bill of lading. Two days after such delivery the shipper who had 
diverted the oats, indorsed the bill of lading ‘‘ Deliver to order of J. 
Ratzer” and drew a draft on Ratzer with bill attached which the 
latter paid on presentation about a week before the oats would have 
reached New York in regular course had they not been diverted. 
The carrier was held liable on the ground of estoppel. 

Judicial statement showing necessity to commerce that holders of order 

bills be protected by law. 

In Ratzer v. Burlington, the Supreme Court of Minnesota said: 
‘*A vast portion of the produce of this country is moved from the 
agricultural districts to the commercial centers and the seaboards by 
aid of advances made on the security of such bills of lading. A well- 
established custom has grown up in commercial circles by which such 
bills of lading are treated as the symbols of title to the property in 
transit, are taken as security for money advanced and indorsed and 
delivered as a transfer of the property. This is well understood by 
the railroad companies and every one else. To allow the railroad 
companies to ignore this custom would be to destroy the custom itself. 
This would cause great hardship, revolutionize business methods and 
drive all buyers and shippers of small means out of the business, as 
they could no longer give ready and available security on commodi- 
ties in transit and thereby turn their limited capital sufficiently quickly 
_ and often toenable them todo business. This, in turn, would destroy 
competition and leave the business in the hands of a few concerns 
with unlimited capital. Neither have the railroad companies any right 
to ignore this custom. On the contrary, it must be held that these 
companies have been doing business with reference to this custom as 
much as the shippers themselves, and the consignees, banks, com- 
mission merchants and others who are continually advancing money 
on the faith of the security of these bills of lading. The effect of this 
custom, independent of statute, is to make bills of lading to some 
extent and for some purposes negotiable, and to give superior rights 
to innocent transferees in the usual course of business.”’ 

Other cases in which the carrier has been held estopped to allege 
delivery to the rightful owner and liable to the dona fide holder of a 
subsequently transferred ‘‘spent” bill are Merchants Nat. Bank v. 
Baltimore C. & R. Steamboat Co., 102 Md. 589; Midland Nat. Bank 
v. Mo. Pac. Ry. Co., 182 Mo. 492; Hardie v. Vicksburg, etc., Co., 42 
Southern, 793 (under Louisiana statute). 

If the common law was universally applied as in Ratzer v. Burling- 
ton, 64 Minn. 245, and other cases to the same effect, it would afford 
adequate protection to purchasers of order bills in cases of non-sur- 
render upon delivery of goods, or non-cancellation after surrender, 
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and subsequent negotiation. But in many jurisdictions, as shown, 
the courts exonerate the carrier, and in many other jurisdictions the 
rule that will be applied is doubtful and uncertain. A statute, uni- 
formly protecting holders of order bills, not only from wrongful de- 
liveries, but rightful deliveries without surrender and cancellation 
of the bill, is therefore necessary. 

Law inadequate to protect holders of fictitious bills. 

The common law affords like inadequacy of protection in cases of 
fictitious bills, issued by authorized agents. True, in some jurisdic- 
tions, the courts hold the carrier estopped, as against a bona fide 
holder, to deny the receipt of the goods as described inthe bill. But 
the Supreme Court of the United States and a number of state courts 
hold that where the agent issues a bill of lading in collusion with the 
shipper, where no goods have been actually received, the carrier is 
not responsible to an innocent purchaser of the bill of lading. 

A few cases where holders of fictitious bills protected. 

In New York, Pennsylvania, Kansas, Tennessee, Illinois and 
Nebraska where a station agent issues bills of lading for goods never 
received and the bills come into the hands of an innocent purchaser 
for value, the carrier is estopped from denying the receipt of the goods. 
The agent is held out to the world to possess authority to issue such 
bills of lading and the carrier is bound by the act of its agent although 
no goods have been received (Armour v. Railroad Co., 65 N. Y. 111; 
Brooke v. R. R., 108 Pa. 529; Bank v. Railroad, 20 Kan. 519; Watson 
v. Railroad, 9 Heisk. Tenn. 259; R. R. v. Larned, 103 Ill. 293; R. R. 
v. Bank, 10 Neb. 556). 

Judicial statement of reasons why holders of fictitious bills should be 
protected. 

In Bank v. Railroad, 20 Kan. 519, Chief Justice Horton gives a 
convincing statement of the reasons why the commercial holder of a 
fictitious bill should be protected. Hesays: ‘‘ Our state is a great 
producer of grain, large amounts of which seek markets outside of its 
boundaries. The means of its transportation are mainly limited to 
railroads and commercial transactions by grain dealers extend to mil- 
lions each year. The great mass of these products, when started to 
Eastern markets, are purchased and paid for through bills of lading. 
The custom of grain dealers is to buy of the producer his wheat, corn, 
barley, etc., then deliver the same to a railroad company for ship- 
ment to market. The railroad company issues to the shipper its bill 
of lading. The shipper takes his bill of lading toa bank, draws a 
draft upon his commission merchant, or consignee, against the ship- 
ment, and attaches his bill of lading to the draft. Upon the faith of 
the bill of lading, and without further inquiry, the bank cashes the 
draft and the money is thus obtained to pay for the grain purchased, 
or re-purchase other shipments. In this way the dealer realizes at 





ORDER BILLS OF LADING. 291 


once the greater value of his consignment and need not wait for the 
returns of the sale of his grain to obtain money to make other pur- 
chases. In this way the dealer with a small capital may buy and 
ship extensively; and while having a capital of a few hundred dollars 
only, may buy for cash, and ship grain valued at many thousands. 
This mode of transacting business is greatly advantageous both to the 
shipper and producer. It gives the shipper who is prudent and posted 
as to the markets almost unlimited opportunities for the purchase and 
shipment of grain, and furnishes a cash market for the producer at 
his own door. It enables the capitalist and banker to obtain fair 
rates of interest for the money he has to loan, and insures him, in 
the way of bills of lading, excellent security. It also furnishes addi- 
tional business to railroad companies, as it facilitates and increases 
shipments of produce to the markets. A mode of business so bene- 
ficial to many classes ought to receive the favoring recognition of the 
law to aid its continuance.” 
Cases where holders of fictitious bills not protected. 


But the Supreme Courts of the United States and of Massachu- 
setts, Ohio, Louisiana, Minnesota, North Carolina, Maryland, Ala- 
bama, Arkansas, Mississippi and Washington have held to the con- 
trary that the carrier is not liable to an innocent holder upon a bill 
of lading issued by his agent where no goods have been received. 
(Freeman v. Buckingham, 18 How. 182; Friedlander v. R. R. Co. 
130 U. S. 416; Sears v. Wingate, 3 Allen, Mass. 103; Dean v. King, 
22 Ohio St. 118; Hunt v. R. R., 29 La. Ann. 446; Bank v. Rd., 44 
Minn. 224; Black v. Wilmington R. R., 92 N. C. 42; B. & O. v. Wil- 
kens, 44 Md. 11; Trust Co. v. R. R., 99 Ala. 416; Hazard v. R. R., 67 
Miss. 32; Roy v. Northern Pac., Wash. Sup. Ct. Apl. 1906). The 
Supreme Court of Missouri also held to the same effect (Bank v. La- 
veille, 52 Mo. 383), but this decision was questioned in a later case 
(Smith v. Mo. Pac. 74 Mo. App. 48) and the doctrine is doubtful in 
that state. It is also to be noted that in Maryland, Alabama, Arkan- 
sas, Louisiana and Mississippi, statutes have been enacted to correct 
the law announced in the above cases in those states and to protect 
the bona fide holders of fictitious bills of lading. Alsothat in Massa- 
chusetts, Ohio and Minnesota, statutes exist making it a crime for 
an agent to knowingly issue a fictitious bill but give no civil right of 
action for damages to the injured holder. 

The law upon the liability of the carrier to the innocent holder of 
a fictitious bill is therefore seen to be in great conflict while the equities 
of the situation call for a universal rule of liability. The custom be- 
ing to use ‘‘order” bills of lading as instruments of credit and the 
movement of the crops depending largely upon such use, one of the 
essentials is that the promise of the carrier, made by his authorized 
agent, must be binding on him and the carrier not relieved by a plea 
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that the agent has violated his trust and exceeded his authority. The 
liability of the principal upon false paper signed by his authorized 
agent is universally recognized in all cases of negotiable instruments 
and the necessity of such liability equally exists upon bills of lading, 
when used as instruments of credit. It probably will not be denied 
that if bills of lading are so used, such liability should attach; rather 
will it be claimed that they should not be so used. But this is con- 
trary to custom and the carrier’s understanding. Congress has the 
undoubted power, under the Constitution, to enact that carriers shall 
be responsible for fraudulent bills of lading for interstate carriage, 
when issued by agents having authority to issue bills for merchandise 
received. 
No protection where bill materially altered. 

The common law, furthermore, does not afford any protection to 
the innocent holder of an order bili of lading which has been materially 
altered by fraud or otherwise. Under the rule of the common law 
material alteration destroys the bill completely. If an altered bill 
is negotiated, it is a void document and transfers no rights of property 
or otherrights. Ifa bill is raised from 7 to 70 bales, it gives no right 
even tothe 7. A striking illustration of the damaging effect of altera- 
tion is afforded by the case of Merchants’ Nat. Bank v. Baltimore, 
etc., Co., 102 Md. 573. Maryland is one of the few states which hold 
the carrier estopped, where he fails to require surrender of the bill, 
from denying liability to an innocent purchaser for value to whom 
the spent bill is subsequently negotiated. In this case such liability 
was adjudged upon four unaltered spent bills which had been 
negotiated, but on 34 other bills of lading for cotton where, after de- 
livery of the goods without surrender of the bill, the holder had 
altered the dates, the court held the material alteration avoided the 
bill and that as to these, the purchaser took no rights. The law 
should be changed so that an altered bill may be enforced according 
to its original tenor. 

State statutes to increase protection of holders of bills of lading 

used as instruments of credit. 

In the above we have been considering the status and security of 
the order bill of lading at common law. To afford the necessary pro- 
tection to the business community dealing upon the faith and credit 
of bills of lading, statutes have been enacted in a number of states 
which have had three main characteristics: 

(1) Providing, in varying phraseology, that bills of lading shall be 
negotiable by indorsement and delivery in the ‘‘same manner” or to 
the ‘‘same extent” or in the ‘‘same sense” or ‘‘ with like effect” as 
bills of exchange and promissory notes—with an exemption from the 
application of such statutes of bills marked ‘‘ not negotiable.” 

(2) Making it a criminal offense to deliver the goods without sur- 
render and cancellation of the bill; also in some instances providing 
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a civil liability for damages to persons injured—with like exemption 
of bills marked ‘‘ not negotiable.” 

(3) Providing a liability to the dona-fide holders of fictitious bills, 
issued through fraud or mistake, where no goods have been received; 
and a criminal penalty upon the fraudulent issuer. 

The design of nearly all these statutes has been to make all bills 
of lading negotiable, unless marked ‘‘not negotiable.” No distinc- 
tion is made therein between ‘‘straight” and ‘‘order” bills. In only 
one recent piece of legislation (Act of Maryland 1902) are ‘‘ order” 
bills, distinctively such, defined and regulated. 


Ineffectuality of state statutes. 


The effect of these statutes has not been according to design. While 
statutes imposing liability for false bills have been a means of protec- 
tion in some cases, those statutes providing negotiability the same as 
bills of exchange, by attempting the impracticable, have been gener- 
ally (with a few exceptions) construed as doing nothing more than 
providing a method of transfer by indorsement and delivery. In ad- 
dition the statutes providing negotiability and requiring surrender 
have been almost entirely nullified in effect by the universal stamp- 
ing by carriers on all their bills of the words ‘‘ Not Negotiable” and 
then providing a measure of negotiability or protection to holders of 
their own creation, namely, the printing ofa stipulation that ‘‘if the 
word Order is written immediately before or after the name of the 
consignee without any condition or limitation other than the name of 
a party to be notified of the arrival of the property, surrender of the 
bill, properly indorsed, will be required before delivery of the prop- 
erty at destination; but that if the word ‘‘order” is not so written, 
requirement of surrender of the bill is optional with the carrier. 

Effect of ‘‘not negotiable” on bills of lading. 

The effect of stamping ‘‘ Not Negotiable” upon a bill of lading 
has been held in some cases to exempt it from provisions of statutes 
of negotiability and to leave the rights of the parties to be governed 
by common law principles (Barnum Grain Co. v. Great Northern, 112 
N. W. 1030), but it has also been considered that these words would 
deprive the bill of even that measure of assignability which the com- 
mon law affords. -(Bank of Bristol v. B. & O. R. R. Co., 99 Md. 661, 
675). Further, it has been held that where a statute providing nego- 
tiability, additionally prohibits conditions limiting negotiability and 
makes such conditions, if inserted, void, that the words ‘‘ Not Nego- 
tiable” are without avail (Midland Nat. Bank v. Mo. Pac. Ry.Co., 132 
Mo. 492). 

The words ‘‘ Not Negotiable " on a bill of lading drawn to ‘‘order”’ 
are in a measure contradictory, the latter implying, the former nega- 
tiving, negotiation. They have no place on ‘‘order”’ bills of lading 
which are used as instruments of credit. 
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Necessity of uniform law to protect holders of bills used as instruments 
of credit. 

The foregoing brief review demonstrates that the existing com- 
mon and statute law of the different states is conflicting and inade- 
quate to protect the holders of order bills of lading used as instru- 
ments of credit. There is need for uniformity of law governing these 
bills, so framed as toafford the necessary protection. Attention isin- 
vited to the fact that the Commissioners on Uniform State Laws have 
in preparation a draft code upon this subject which, when completed, 
will be recommended for uniform enactment in the various states. 
But so far as order bills of lading issued for interstate and foreign 
shipments are concerned, it is believed that Congress is the proper 
body to regulate this subject, and H. R. 14934 has been accordingly 
drafted, not for the purpose of providing a complete codification of 
all branches of the law governing these bills, but merely to supply 
those defects and deficiencies in the existing law, and substitute a 
uniform rule, upon points that are vital to security. Probably 90 % 
of shipments are interstate, and as to all of these a law of Congress 
would be of uniform application all over the country. 


As to interstate order bills Congress should provide rules by addition to 
Sec. 20 “Act to Regulate Commerce.” 


By an amendment to Section 20 of the Act to regulate Commerce, 
enacted in June, 1906, Congress legislated upon a point of liability 
upon interstate bills as between shipper and carrier. It is therefore 
most fitting that it should continue the reform thus begun, take 
cognizance of the fact that shippers and consignees assign to bankers 
every year, as security for advances, between two and three billion 
dollars of value of bills of lading, that commission merchants and 
consignees pay drafts upon the faith of these bills to the extent of 
many hundreds of millions of dollars more, and provide the necessary 
rules governing this important part of our interstate commerce, under 
which the order bill of lading may have a definite legal character and 
value, the rights of the parties thereto be clearly defined, the duties 
and obligations of the carrier stated and those who make such enor- 
mous advances upon order bills of lading afforded reasonable safety in 
their transactions. 

Epitome of H. R. 14934. 


H. R. 14934 defines an order bill of lading, provides a separate 
form, and defines with precision the exact measure of negotiability 
and of rights acquired by bona fide transferees. It provides a liability 
of carriers in all cases of delivery without surrender and cancellation 
where the rights of bona fide holders have been impaired, except de- 
liveries under compulsion of law and the like; it provides a liability 
upon fictitious bills with limitations in case of misdescriptions or 
misrepresentations; punishes the agent who issues and the shipper 
who negotiates false bills; validates altered bills, in the hands of 
bona fide holders, to the extent of their original tenor; prohibits the 
stamping of ‘‘not negotiable” on order bills, and leaves the carrier 
free to print any conditions on such bills which are not inconsistent 
with the act. 





THE PUNISHMENT OF MALICIOUS SLANDERERS 
OF NATIONAL BANKS. 


OLLOWING is the text of the measure which has been drafted 
F by the Standing Law Committee of the American Bankers’ Asso- 

ciation in substitution of the draft originally prepared by such 

Committee, for the punishment of libellers and slanderers of 
national banks. The substitute has been introduced in Congress by 
Hon. John Dalzell, of Pennsylvania, and is approved of by a large num- 
ber of senators and representatives. A similar substitute measure 
designed to protect state banks and trust companies has been intro- 
duced in several of the state legislatures. The prospect of the enact- 
ment of this substitute measure either at the present, or the next 
session of Congress, is favorable: 


A BILL TO AMEND THE NATIONAL BANKING 
LAW, AND FOR OTHER PURPOSES. 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That any person who shall wilfully and maliciously make, 
circulate, or transmit to another or others any statement, 
rumor or suggestion, written, printed or by word of 
mouth, which is directly or by inference derogatory to 
the financial condition or affects the solvency or financial 
standing of any national bank in the United States, or 
who shall counsel, aid, procure or induce another to 
start, transmit or circulate any such statement or rumor, 
shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not more than five 
thousand dollars or by imprisonment at hard labor for a 
term of not more than five years, or both. 

Section 2. That this act shall take effect immédiately. 


The following statement has been made on behalf of the Standing 
Law Committee in support of the substitute measure: 


Solvent banks are peculiarly open to injury by unwarranted and 
malicious attacks upon their standing and credit, which are often made 
in such underhand and devious ways, that existing laws for the pun- 
ishment of libel and slander are ineffective to prevent and punish 
them. Not only directly false statements, but many times a mere hint 
or insinuation suggestive of unsoundness, maliciously made, will un- 
dermine confidence and bring into serious discredit, a bank of un- 
questioned solvency; and this is especially true when the public mind 
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is agitated by general lack of confidence, caused by the failure or de- 
fault of some particular institution. 


The consequences of such malicious attacks are so injurious both to 
the general public and to the particular bank affected that the pro- 
tection of these institutions therefrom becomes matter of serious con- 
cern. The government which has created the national banking insti- 
tutions and surrounds them with effective supervision, should equally 
preserve and protect them from malicious injuries by providing ade- 
quate punishment of offenders. 


We quote the following pertinent utterances from a letter, written 
by a Kansas legislator, in behalf of the above bill: ‘‘ The necessity 
for such a measure has been brought home to every banker with 
peculiar force since the recent panic and its need most emphatically 
emphasized. Had we had such a law, it is probable that the suspen- 
sion of the National Bank of Commerce at Kansas City with all its 
serious consequences to the people of Kansas and the South West 
would never have occurred, for it is now generally conceded that in- 
judicious talk and malicious mis-statements made necessary the clos- 
ing of that great institution. To a greater or less degree, every 
banker in the nation has suffered from the same evils that this measure 
is designed to prevent or discourage, and banking institutions every- 
where have been and are practically, at times, at the mercy of mis- 


chievous busy-bodies or unscrupulous enemies without any means of 
defense. * * * This measure, if enacted into law, would at once re- 
move or greatly mitigate one of the most serious evils with which the 
banking business everywhere has to contend.” 


The vulnerability of solvent banks to unjust and malicious attacks 
upon their credit has been abundantly demonstrated during the past 
few months. Reference to a few typical instances will suffice. 


1. In New York City during the last few months, customers of 
several solvent banks were called tothe telephone and told that they 
had better immediately take their balance out of a particular bank 
named. In one instance, a customer who was in another city received 
a telegram that a certain named bank (in which he had his deposit) 
would close on ‘‘next Wednesday” which necessitated his immediate 
return to New York City to investigate the message. In all these in- 
stances of unwarranted aud underhand attacks upon banks of un- 
doubted solvency, the motive was, of course, malicious or otherwise 
improper and the injury was aggravated by the difficulty in locating 
the offender or offenders. Even had he been located, there would 
have been no adequate redress for the underhand attacks by telephone, 
as the criminal law of New York does not punish slander (oral defama- 
tion) as distinguished from libel; and a civil action for damages would, 
wherever the party was irresponsible, be fruitless, and in any event 
insufficient. 
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2. Recently in acertain city in Western Pennsylvania an Austrian, 
a foreign banker, went among the Slavish people and circulated un- 
true stories that a certain national bank had ‘‘broken up several weeks 
ago.” This is not an isolated case. Many national and state banks 
throughout Western Pennsylvania, Ohio and West Vieguae have re- 
cently suffered in the same way. 


3. In Cambria County, Pa., a certain person sent circulars broad- 
cast notifying all hoiders of his checks upon a national bank and a 
trust company in Johnstown, to present the same at once; that he 
would not be liable for them twenty-four hours after the date of the 
notice as he had changed his depositary. These circulars he mali- 
ciously sent in large quantities to people with whom he had had no 
business dealing whatever. He was indicted for libel, but when the 
case came to trial, Judge Savidge of the Court of Quarter Sessions 
was obliged to tell the jury that ‘‘the law as it is to-day in Pennsyl- 
vania does not contemplate that a corporation may be libeled;” hence 
there could be no conviction. Recognizing the need for a remedy the 
Judge also said: ‘“There ought to be a law specially protecting financial 
institutions, because the injury is so far-reaching, and affects not au 
individual corporation alone, but is likely to reach out and affect com- 
munities and the general public at large, and if there is legislation, as 
there will be unless the next legislature is remiss in its duties to the 
general public, I hope it will be something on the lines I have indi- 
cated, legislation that will especially protect institutions of this kind.” 


4. During the recent financial disturbance, a number of persons 
circulated derogatory reports in regard to various banks in California, 
which were calculated to do great injury to the banks in question and 
might have been the means of closing the banks, thereby causing loss 
not only to the stockholders but to the depositors, thus affecting a large 
number of innocent people. 


The above are typical of some of the ways in which solvent banks 
have been injured and numerous other instances might be referred to, 


The bill originally introduced by Mr. Dalzell (H. R. 6091) for 
which the proposed act above set out, has been substituted, was model- 
led upon an act of the legislature of the state of New Jersey, passed 
in 1907, and provided: 

A BILL 


To amend the national banking laws, and for other purposes. 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress Assembled, 
that any person who shail make, circulate, or transmit to 
another or others any statement, untrue in fact, deroga- 
tory to the financial condition or affecting the solvency or 
financial standing of any national bank in the United 
States, or who shall counsel, aid, procure, or induce 
another to start, transmit, or circulate any such state- 
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ment or rumor, shall be guilty of a misdemeanor, and 
upon conviction thereof shall be punished by a fine of 
not more than five thousand dollars and by imprisonment 
at hard labor for a term of not more than five years. 


Section 2. That this act shall take effect immediately. 


After this bill had been introduced, criticisms were made that it 
was not sufficiently broad in scope to cover numerous cases of mali- 
cious injuries; for example it would not cover a case such as that in 
Cambria County where the libeller made no direct statement, untrue 
in fact. Among other criticisms received was the following from one 
of the judiciary: 

‘*Tf a bank is obliged to prove the untruthfulness of 
the malicious statement wilfully made concerning its 
financial condition, then no bank however slandered in 
this particular can afford to prosecute, for the reason 
that the truthfulness being put in issue will enabie the 
defendant to bring the entire business of the bank into 
court and the remedy aimed at has no efficacy. If the 
section were made to read ‘ wilfully and maliciously’ and 
the words ‘untrue in fact’ in the third line are omitted, 
the enactment will afford some protection. The offense 
should consist in the wilfulness and maliciousness of the 
act and not in the untruthfulness of it. I regard the 
suggested changes in this enactment as of vital importance 
to it, otherwise no bank can afford to avail itself of such 
provisions as against persons who undertake to mali- 
ciously injure it.” 


Looking at the ways by which a bank may be injured by imputa- 
tions upon its solvency, they would seem to consist of 


1. Direct false statements. ‘‘ The First National Bank has failed,”’ 
or ‘‘ will close next Friday” or ‘‘there has been a heavy defalcation 
in the First National Bank.” 


Statements of this nature, made with reference to a 
solvent bank, are directly untrue in fact. 


2. True statements with false inferences. Saying to a depositor, 
for example, ‘‘/ have taken my money out of the First National 
Bank. Why? Oh, I am saying nothing.” 

This is a statement true in fact, assuming the de- 
posit has been withdrawn, but the injury is in the in- 
ference that the First National Bank is unsafe or un- 
sound; the statement is true but the inference conveyed 
by the statement is false. 


3. Suggestions or advice to take action concerning a bank, con- 
taining inference of insolvency. ‘‘ You had better take out your 
balance at once from the First National Bank,” or ‘‘out of Bank A 
and put it in Bank B.” ‘‘All holders of my checks on the First 
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National Bank will present them at once as I will not be responsible 
therefor after twenty-four hours.” 
These are not express statements of a fact con- 


cerning the bank but requests to do something which 
convey an inference that the bank is unsound. 


4. Other actions questioning solvency, with malicious intent, as 
by circulating a bank’s card or advertisement with a question mark, 
or making inquiries of others concerning its solvency with appearance 
of anxiety. 


Considerations such as the above led to the re-framing of the sub- 
stituted measure as an amendment, with the two-fold purpose of (1) 
more explicitly providing for the punishment, not alone of those who 
make direct malicious statements that a bank is unsound but of all 
who create and convey malicious derogatory inferences affecting the 
standing and credit of banks, the greater proportion of injurious at- 
tacks being by these underhand means (2) punishing the offender, 
wherever his act is malicious, without the necessity of affirmatively 
proving that his direct or inferential statement is untrue in fact. 


The great injuries which are done to banks and to the public whose 
interests are interwoven with the banks, are by direct or inferential 
attacks or slurs upon their solvency and credit, maliciously made, and 
it should not be necessary, this much proven, for the prosecution in 
order to convict, to assume the impracticable burden of proving the 
untruth of such statements or inferences, by dragging the bank’s en- 
tire business affairs into court to affirmatively establish its solvency. 


Under this proposed act, no man who utters the truth concerning 
a bank, with good motives and for justifiable ends, though such truth 
be derogatory to its financial condition can be punished. It some- 
times is a public duty to honestly criticise the management and affairs 
of a banking institution, and in private affairs, statements and opinions 
are often called for concerning the standing and credit of banking 
institutions; these, when honestly made, would not be punishable 
under the proposed law, as the element of malice would be absent. 
There is nothing in the proposed law to prevent honest criticism of 
banks and banking methods; but when malicious attacks are made 
upon their standing and credit, the resultant injury is so great and 
far-reaching that public policy requires the punishment of the offender 
which is not practicable if, in addition to proving the malicious injury, 
the bank must as a pre-requisite, assume the burden of taking its 
entire business affairs into court for the purpose of establishing that 
such statements are untrue. If in any case, the statement, alleged 
to be malicious, is in fact true and made with good motives, it is 
always open to the accused to prove this in justification. 


In the state of New York, in criminal prosecutions for libel, it is 
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not necessary to affirmatively prove the untruth of the defamatory 
publication; it is open, however, to the accused to plead the truth in 
justification but only when coupled with a showing that the publica- 
tion was with good motives and an absence of malice. 


In the Constitution of New York (Art. 1, Sec. 8) it is provided 


‘In all criminal prosecutions, or indictments for libel, 
the truth may be given in evidence to the jury; and ifit 
shall appear tothe jury that the matter charged as libel- 
ous is frue, and was published with good motives and for 
justifiable ends, the party shall be acquitted; and the jury 
shall have the right to determine the law and the fact.” 


And following this out, the Penal Code of New York provides: 


‘Sec. 242. Libel defined. A malicious publication, by 
writing, picture, effigy, sign, or otherwise than by mere 
speech, which exposes any living person, or the memory 
of any person deceased, to hatred, contempt, ridicule, or 
obloquy, or which causes, or tends to cause, any person 
to be shunned or avoided, or which has a tendency to in- 
jure any person, corporation or association of persons, in his 
or their business or occupation, is a libel. 


Sec. 244. Malice presumed. Defense to prosecution. 
A publication having the tendency or effect mentioned 
in section 242, is to be deemed malicious, if no justifica- 
tion or excuse therefor is shown. The publication is 
justified when the matter charged as libelous is ¢rue, and 
was published with good motives and for justifiable ends. 
The publication is excused when it is honestly made, in 
the belief of its truth azd upon reasonable grounds for 
this belief, avd consists of fair comments upon the con- 
duct of a person in respect of public affairs, or upon a 
thing which the proprietor thereof offers or explains to 
the public.” 


The constitution of Florida has a similar provision covering both 
criminal prosecutions and civil actions, namely: 


‘In all criminal prosecutions and civil actions for libel, 
the truth may be given in evidence to the jury, and if it 
shall appear that the matter charged as libelous is true 
and was published for good motives, the party shall be 
acquitted or exonerated.” In a civil action in Florida for 
publishing a libel charging plaintiff with having com- 
mitted perjury, an instruction to the jury ‘‘that the publi- 
cation of the truth is not a libel” must be qualified by the 
last period of section 9, Declaration of Rights, Constitu- 
tion of Florida, that the publication of the truth was 
prompted by ‘‘good motives.”” Wilson v. Marks, 18 Fla. 
322, 327. 


Furthermore, there are some kinds of defamatory utterances as to 
which it is deemed wise public policy not even to admit the truth in 
justification. Thus in Virginia, there is a statute punishing insults, 
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which forbids the truth to be pleaded in justification. Under this 
statute it has been held that for uttering insulting words ‘‘no matter 
whether true or false” there is no justification or excuse, for the 
words ‘‘may be true and their very truth give venom to the sting of 


insult." (Brooks v. Calloway, 12 Leigh, 466; Chaffin v. Lynch, 83 
Va. 113.) 


In the proposed measure, there is no provision shutting out the 
truth of a derogatory statement or inference affecting a bank’s 
solvency, and it is always open to one, accused of spreading malicious 
statements concerning a bank, to disprove the accusation by showing 
the truth of what he has said and that his motives were justifiable and 
not malicious. 


It is not necessary to provide that the crime shall consist in state- 
ments which must be both ‘‘malicious” and ‘‘untrue.” It is public 
policy to punish the malicious act, which is nearly always untrue, 
without the burden of showing it is untrue before punishing, which 
affirmative burden would, in many instances, deprive the law of effi- 
cacy; and in any isolated case where the derogatory statement is 
true and justifiable, this can be pleadedindefense. This is the policy 
underlying the New York criminal law of libel. In the enactment of 
criminal statutes, the difficulty generally is to make them strong and 
effective enough to punish the guilty, without loophole for escape; 
no matter how drastic the statute,the innocent will always be protected. 


In the light of the foregoing the substitute measure proposed for 
enactment by Congress is drawn upon correct principles. It aims to 
punish a kind of injury to banks, from which they are now defence- 
less and which has peculiarly damaging and far-reaching results. It 
strikes at the malicious offender who by open attack, or covert thrust, 
assails the credit of solvent institutions and undermines that public 
confidence which public policy requires shall be maintained and safe- 
guarded. Its enactment would seem to be the most effective way to 


remedy the evil and surround the national banks with the protection 
to which they are entitled. 
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RESERVES OF BANKS AND TRUST COMPANIES. 


N the Journat for March, we published a statement of the reserves 
of banks and trust companies required by the laws of the different 
states, down to January 1, 1908. The statement was compiled 

from the statutes of the different states, and while in the main accurate, 
it appears that it contained certain errors and omissions, this being due 
to the great number of statutory provisions which had to be examined. 
Corrections and additions are therefore made, as follows: 

AvaBaMA. By a law, enacted in 1903, provision is made for a 
reserve of 15 % on demand deposits, three-fifths of which may consist 
of balances due by banks and bankers. 

Cotorapo. ‘* Any savings bank or banking association formed 
under the provisions of this act, shall at all times hold, either in their 
own keeping or on deposit (subject to call) with some national bank, 
or with other banks organized under general laws, at least 20 % of the 
savings deposits of such bank or association.” Sec. 54, Banking Law. 

District or CoLtumpia. Exclusive of national banks and trust 
companies, the only banking institutions that can be organized under 
federal law in the District of Columbia are banks ‘‘ not of circulation 
or discount;” from which it is concluded that savings banks may be 
organized under the District Code. So far, but one small bank has 
been organized under the Code and there is nothing in the law mak- 
ing the provisions of the national bank act applicable, except those 
relating to reports, examinations and insolvency. A number of state 
chartered banks are in business in the District but in the conduct of 
their business they are governed, if governed at all, by the laws of 
the states whence the charters were obtained. By the national bank 
act, state and district banks are subject to a limited supervision by 
the Comptroller of the Currency. 

MassacuuseTTs. ‘‘Everytrust company doing business within the 
Commonwealth shall at all times have on hand as a reserve an amount 
equal to at least fifteen per cent. of the aggregate amount of its de- 
posits, which are subject to withdrawal upon demand or within ten 
days. Not less than one third of such reserve shall consist either of 
lawful money of the United States, gold certificates, silver certificates, 
or notes and bills issued by any lawfully organized national banking 
association, and not less than one-half of the remainder of such reserve 
may consist of balances, payable on demand, due from any national 
banking association doing business either in the Commonwealth or in 
the cities of New York, Philadelphia, Chicago, or Albany in the State 
of New York and the balance of said remainder may consist of bonds 
of the United States or of this Commonwealth computed at their par 
value, which are the absolute property of such corporation,” etc. Ex- 
tract from report of Bank Commissioner. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


TAXATION OF NATIONAL BANK SHARES. 


New York statute imposing uniform rate of one per cent.—Imposition of that rate 
without permitting deduction of debts allowed owners of other personal property 
not unlawful—Statute construed to provide for notice to taxpayer and opportu- 
nity to be heard, therefore not invalid on that ground—But where no notice given 
owner of shares, assessment must be cancelled. 


People ex rel. Bridgeport Savings Bank v. Feitner et al., Tax Commissioners, New Yourt Court of Appeals, 
January 31, 1908. 


A Connecticut savings bank owned shares in ten national banks and one state 
bank in New York City. In passing upon the validity of an assessment by the Com- 
missioners of Taxes and Assessments of New York City, it is 

Held: 1. The assessment is not unlawful because no deduction of debts was al- 
lowed. The state is not obliged to apply the same system to the taxation of national 
banks that it uses in the taxation of other property, provided there is no unjust dis- 
crimination. The general tax rate in the city of New York for the year in question 
being 2.31733 per cent. with allowance of deduction of debts, the uniform tax rate 
upon the banks of 1 per cent. without such allowance is to the advantage of owners 
of bank shares, rather than otherwise. If, however, a bank was located in any tax 
district where the general rate was less than 1 per cent., its stockholders would be 
entitled to a reduction to conform thereto. 

2. The 1 per cent. tax !aw would be invalid if it provided for imposition of the 
tax without notice to the owner of the shares or any opportunity to be heard. Eut 
the statute is construed to embody these requisites and is therefore valid. 


3. No notice in fact having been given the owner of the shares in question, how- 
ever, the assessment must be cancelled. 


Appeal from Supreme Court, Appellate Division, First Department. 


Certiorari by the people, on the relation of the Bridgeport Savings 
Bank, to review the determination of Thomas L. Feitner and others, 
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as Commissioners of Taxes and Assessments of the City or New York, 
in assessing for taxation relator’s shares of stock in ten national banks 
and one state bank. From an order of the Appellate Division (105 
N. Y. Supp. 993), affirming an order dismissing the writ and confirm- 
ing the assessment, relator appeals. Reversed. 


Appeal from an order of the Appellate Division of the Supreme 
Court in the First Judicial Department, affirming an order made at 
Special Term, which dismissed a writ of certiorari and confirmed an 
assessment of taxes. The writ of certiorari was procured to review 
the determination of the respondents in assessing for the purpose of 
taxation certain shares of stock owned by the relator in one state bank 
and in ten national banks in the state of New York. The factsas both 
parties unite in stating them are as follows: 


‘The relator is a Connecticut savings bank, and owned on June 
1, 1901, the bank shares enumerated in the petition. It had on that 
day assets and liabilities of such character and amount that it would 
have been exempt from any taxation under the laws of New York had 
it b2en permitted to deduct its debts in arriving at its taxable surplus, 
as in the case of an individual taxpayer other than a bank stockhoider. 
The ass2ssment of relator’s bank shares was made pursuant to the 
amendments of sections 23 and 24 of the tax law effected by chapter 
55°, Pp. 1349, 1350, Laws 1901. The procedure was as follows: The 
chief fiscal officers of these banks reported to the defendants, by July 
I, 1901, the condition of their banks, as required by section 23 of the 
tax law. In June, rgor, the relator gave notice to the defendants that 
it claimed to be exempt from assessment on account of its deductible 
debts, and tendered proofs of the fact, but was refused ahearing. At 
some time prior to October 30, 1901, the defendants assessed these 
stocks against the relator at the amounts named in the petition, and 
served written notice*thereof upon the respective banks on October 
31, 1901. On November 13, 1901, the writ herein was issued and 
served. The general tax rate for 1991 in the Borough of Manhattan 
where the banks were located was 2.31733 per cent.” 


The tax on bank shares is fixed by section 24 of the tax law at 1 
percentum. The assessment was confirmed by the court at Special 
Term and the Appellate Division affirmed the order; two of the 
justices dissenting. The relator appealed to this court. 


Vann, J. (after stating the facts as above). No state has power 
t> tax national banks without the consent of Congress, because they 
are agencies of the federal government, and the power to tax involves 
the power to destroy. Owensboro National Bank v. Owensboro, 173 
U. S. 664. Congress gave its consent many years ago through a 
statute which commits the subject, including by express mention 
‘‘the manner and place” of taxing all shares of national banks located 
within a state, to the Legislature thereof, ‘‘subject only to the two re- 
strictions, that the taxation shall not be at a greater rate than is as- 
sessed upon other moneyed capital in the hands of individual citi- 
zens of such state, and that the shares of any national banking asso- 
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ciation owned by nonresidents of any state shall be taxed in the city 
or town where the bank is located, and not elsewhere.” The statute 
also provides that ‘‘nothing herein shall be construed to exempt the 
real property of associations from either state, county or municipal 
taxes, to the same extent, according to its value, as other real prop- 
erty is taxed.” U.S. Rev. St. § 5219 [U. S. Comp. St. 1901, p. 3502. ] 
Tne state of New York exercised this power by enacting sections 23 
and 24 of the tax law, by which a new and special system of assess- 
ment and taxation was created and applied solely to banks, both na- 
tional and state. The method or ‘‘manner” of assessment rests 
primarily ona report which the chief fiscal officer of every bank is 
required to make to the assessors of the tax district where the bank 
is located, on or before the 1st day of July in each year, stating the 
amount of its authorized capital stock, the number of shares and the 
par value thereof, the amount of stock paid in, the amount of the sur- 
plus and undivided profits, a complete list of the shareholders, and 
the number of shares held by each. Tax Law, Laws 1901, p. 1349, 
C. 550, § 23. 

Th2rule of assessment and taxation prescribed is that the rate shall 
be no greater than that imposed upon other moneyed capital in the 
state; and the rule of valuation is to add together the amount of the 
capital stock, surplus and undivided profits, and divide the result by 
the number of shares outstanding. The value of each share is thus 
ascertained, and the rate of tax prescribed is 1 per centum on such 
value, with no right to any deduction from the taxable value of the 
shares on account of the personal indebtedness of the owner thereof. 
This tax is in lieu of all othertaxes for state, county, or local purposes, 
either on shares or on the personal property of the bank. The tax is 
levied by the board of supervisors of the several counties, except the 
county of New York, on or before the 15th day of December in each 
year by ascertaining through an inspection of the assessment rolls 
the assessed value of the shares, and mailing to the president or 
cashier of each bank a statement of the amount of its capital stock, 
surplus, and undivided profts, the number of outstanding shares, the 
value of each share, valued by the assessors according to the rule 
above prescribed, and the aggegate amount of tax to be paid by such 
bank. It is made the duty of each bank to collect the tax due upon 
its shares from the several owners thereof and to pay the same to the 
county treasurer, or in the city of New York to the receiver of taxes, 
within 15 days after the receipt of such statement. Id. § 24. The 
same section provides that ‘‘complaints in relation to the assessments 
of the shares of stock of banks and banking associations, made under 
the provisions of this act shall be heard and determined as provided in 
article two, section thirty-six of the tax law.”’ The section closes with 
the proviso ‘‘that in the city of New York the statement of bank assess. 
ment and tax herein provided for shall be made by the board of tax 
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commissioners of said city, on or before the 15th day of December in 
each year, and by them forthwith mailed to the respective banks and 
banking associations located in said city, and a certified copy thereof 
sent to the receiver of taxes of said city. The tax shall be paid by 
the respective banks in said city to the said receiver of taxes within 
fifteen days after the receipt of said statement, and said tax shall be 
collected by the said receiver of taxes and shall be by him paid into 
the treasury of said city to the credit of the general fund thereof. 
This act is not to be construed as an exemption of the real estate of 
banks or banking associations from taxation.’’ These are the only 
sections of the tax law that apply especially to the assessment of shares 
of bank stock. Among other sections that are general in their appli- 
cation is section 35, which provides that the assessors shall complete 
the assessment roll on or before the 1st day of August and at once 
give notice where it may be seen and examined by any person until 
the third Tuesday of August next following, and that on that day they 
will meet at a time and place specified ‘‘in the notice to review their 
assessments.’’ It further provides that ‘‘in any city the notice shall con- 
form to the requirements of the law regulating the time, place and 
manner of revising assessments in such city.” 

Section 36 provides that ‘‘the assessors shall meet at the time and 
place specified in such notice, and hear and determine all complaints 
in relation to such assessments brought before them, and for that pur- 
pose they may adjourn from time to time.” Provision is made for 
taking testimony and hearing proofs relating to any complaint and 
the assessment to which it relates, and, finally, that ‘‘the assessors 
shall, after said examination, fix the value of the property of the com- 
plainant and for that purpose may increase or diminish the assessment 
thereof.” According to the charter of the city of New York (Laws 
Ig0I, p. 1, c. 466), the assessment rolls, containing the ‘‘assessed 
valuations of real and personal property,” are to be completed ‘‘on 
or before the second Monday of January in each year.” Section 899. 
The books are open to inspection until the 1st of April, and during 
said interval complaints may be made and errors corrected. Sections 
892, 895, 898. During the months of Apriland May the commissioners 
act upon applications previously made, to diminish the valuation, but 
their power to make corrections of any kind ceases by the 1st of June. 
The clerical work of preparing the revised rolls is finished by the 
first Monday of July, when the rolls are delivered to the board of 
aldermen and the commissioners no longer have even the custody 
thereof. Section 907. The tax rolls are completed and delivered to 
the receiver of taxes on or before the 15th of September, with the 
proper warrant annexed for the collection of the taxes, which are due 
and payable on the first Monday of October, with a reward for paying 
before the rst of November anda penalty for not paying until after 
the rst of December. Sections 914-916. 
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We have little trouble over the claim of the relator that the assess- 
ment upon its shares of stock in national banks is unlawful, because 
no deduction of debts was allowed. No unequal burden was cast on 
national banks or their stockholders, nor any unjust discrimination 
made against them by our tax law, merely because a different system 
was adopted in taxing their shares of stock, as well as the shares cf 
stock in state banks, from that applied to other personal property. 
Congress has expressly committed to the Legislature of each State the 
power of directing and determining the manner and place of taxing 
all the shares of national banking associations, subject only to the two 
restrictions named in the section quoted from the federal act. The 
rule of valuation prescribed by the state statute is to add the amount 
of capital stock, surplus, and undivided profits together, and divide 
the result by the number of shares outstanding. These data are fur- 
nished by the officers of the bank, and the application of the rule 
thereto necessarily leads to the exact value of each share. The assess- 
ment, although based on this valuation, is nct made, as in other cases, 
in accordance with the proportion which such valuation bears to the 
amount necessary to be raised by government, but upon the basis of 
a flat rate of 1 per centum, which, in the case before us, was less than 
one-half the rate at which other property was taxed. The state is not 
obliged to apply the same system to the taxation of national banks 
that it uses in the taxation of other property, provided no injustice, 
inequality or unfriendly discrimination is inflicted upon them. We 
find nothing of this character, either in what was done in the case be- 
fore us or in what might be done in any case under the tax law. The 
flat rate was more favorable to the relator than the general rate in the 
city of New York, and, so far as appears, elsewhere in the state, and, 
while that may not be conclusive, still a different system was open to 
use by the state, and the system adopted is neither unequal nor unfair, 
at least as to the national banks. If any bank is located in a tax dis- 
trict where the rate is less than 1 per centum, though we fear there is 
none so fortunate, its stockholders will be entitled to a reduction to 
conform thereto, for the tax law expressly provides that ‘‘in assess- 
ing the shares of stock of banks or banking associations organized 
under the authority of this state or the United States, the assessment 
and taxation shall not be at a greater rate than is made or assessed 
upon other monied capital in the hands of individual citizens of this 
state.” Laws 1896, p. 806, c. 908, § 24, as amended Laws 1g01, p. 1350, 
c. 550. It was within the power of the Legislature to weigh advan- 
tages and disadvantages, and to substitute a low and flat rate of taxa- 
tion, an advantage which other property does not have, in the place 
of the deduction of debts, an advantage which other owners of per- 
sonal property enjoy. If, in order to promote convenience and facili- 
tate collection of taxes on property owned largely by nonresidents 
scattered all over the country, they saw fit to substitute in place of the 
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ordinary rule applicable mainly to residents of the immediate locality, 
a favorable flat rate with no exemptions for debts, it was in their power 
to do so, for on the average the new system is more favorable to the 
owners of bank shares than the general system. When all things are 
considered, the rate, even without the privilege of deducting debts, is 
not greater than that applied to other moneyed capital in the hands 
of individual citizens of the state. The fact that the special system 
may not be as favorable as the general system in an isolated case does 
not create a conflict with the federal Constitution or statute, for a 
general statute is a rule of action, not for a few, but for all the people. 
The accident that it may bear more heavily upcn scme perscns than 
upon others, owing to their peculiar situation, does not affect its val- 
idity, for that is a feature common to most general statutes. Where 
there is no intentional discrimination against national banks and no 
inequality in the effect upon their stockholders generally, the act is 
valid, and this, we think, is true of those provisions of the tax law 
under consideration. 

The relator, however, contends that the tax in question wasim posed 
without notice or any opportunity to be heard, and that the statute con- 
tains no provision for either. If this is true, not only must the tax be 
set aside, but the statute must be adjudged invalid, for it is a principle 
of our law that there can be no taxation without notice and a chance 
to complain on account of alleged error or mistake. The notice need 
not be personal, as it may be by general statute which is notice to all, 
but it must afford a reasonable opportunity to make complaint. It 
must be of such a character that compliance therewith is possible, so 
that the taxpayer may object or protest, even if he has no just ground 
for doing either. Stuart v. Palmer, 74 N. Y. 190; Matter of McPher- 
son, 104 N. Y., 321; McLaughlin v. Miller, 124 N. Y. 517; Matter of 
Douglas v. Board of Supervisors Westchester Co., 172 N. Y. 314; 
People ex rel. Moller v. O'Donnel, 183 N. Y. 9, 12. A statute, how- 
ever, will not be adjudged to violate the Constitution if by any rea- 
sonable construction it can be given a meaning in harmony with that 
instrument. ‘‘As every presumption is in favor of the statute, if it 
is open to two constructions, one of which would obey and the other 
violate the Constitution, the universal rule of courts is to select the 
former.” People ex rel. Simpson v. Wells, 181 N. Y. 252, 257. If the 
general provisions of the tax law relating to a grievance day apply to 
the assessment and taxation of bank shares, it is obvious that there is 
no cause for complaint so far as the law itself is concerned, whate ver 
may be said if there was a failure to comply therewith. It is clear 
that the tax law assumes to give a hearing to the holders of shares of 
bank stock before the assessments upon them become final, for section 
24 expressly provides that ‘‘complaints in relation to the assessments 
of the shares of stock of banks and banking associations made uncer 
the provisions of this act shall be heard and determined as provided 
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in article two, section thirty-six, of the tax law.” Upcn turning to 
section 36, we find that the assessors are required to meet at the time 
and place specified in a certain notice, and hear and determine all cc m- 
plaints in relation to such assessments that are brought before them. 
For the notice mentioned in this section we are referred to section 35, 
which provides that the assessors shall complete the assessment roll 
on or before the 1st day of August. They are also required to pcst 
notices that the roll has been completed, and that a copy thereof h:s 
been left with one of their number at a specified place, where it may 
be examined by any person until the third Tuesday of August next 
following, and that on that day they will meet at the time and place 
named in the notice to review their assessments. If this were all, no 
question could be seriously raised as to the constitutionality of tke 
statute in the respect now under consideration. 

The section, however, further provides that ‘‘in any city the no- 
tice shall conform to the requirements of the law regulating the time, 
place and manner of revising assessments in such city.” Under the 
charter of the city of New York ordinary property, both real and per- 
sonal, but not including bank shares, is assessed as of thé second 
Monday of January and the time prescribed for hearing complaints 
and revising the assessments by the assessors expires on the 31st of 
May. Sections 892, 895, Greater New York Charter; People ex rel. 
Simpson v. Wells, 181 N. Y. 252. Under these provisions of tke 
charter, it is insisted that the tax law is unconstitutional so far as it 
relates to the taxing of bank shares, because the last grievance Cay 
would have passed before the assessment on that kind of property 
could be imposed, since the return from the bank is not required 
prior to July rst. If these provisions of the charter apply to taxation 
on bank shares, there can be no answer to this contention, but it 
seems to us absurd to construe the provisions in section 35 concern- 
ing notice in cities as applicable to the assessment of bank shares in 
the city of New York. Such a construction would impute to ‘the 
Legislature the intention of giving a grievance day in form, but with- 
holding it in fact. Itis not a question of mere constitutionality. It 
is an inherent impossibility to review in May an assessment not im- 
posed until after the rst of July, and this would be equally so even 
though both state and federal Constitutions expressly authorized it. 
The provision relied upon by the relator in section 35 should be con- 
strued as applicable only where it is possible to apply it. 

A review of the various charter provisions of the city of New York 
and the amendments of sections 23 and 24 of the tax law as made in 
1901 in relation to the taxing of bank stock shows that the two schemes 
are absolutely independent. The assessment rolls of real and per- 
sonal property other than bank stock are required by the charter to 
be delivered to the board of aldermen at the annual meeting on the 
first Monday of July. Section 907. On the data required to be fur- 
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nished by the comptroller of the amount to be raised by taxation, the 
aldermen proceed to estimate the tax rate to be imposed upon the 
taxable property of the city, and tolevy a tax upon each specific piece 
of property, real or personal. They deliver the tax roll and warrants 
to the receiver of taxes on or before the 15th of September. The 
taxes are due in November, with a rebate made for payment before 
that time and a penalty added for a failure to pay during that month. 
The board of aldermen levies no tax on bank stock, but the commis- 
sioners of taxes and assessments certify the amount of tax and the 
persons taxable to the receiver of taxes on or before the 15th of Sep- 
tember, and the taxes thereon become payable during that month. 
Thus it is evident that the scheme of taxing bank shares, not only in 
respect to the amount, but also as to the method and manner of its 
imposition, stands by itself, independent and separate from that pre- 
scribed for the assessment and taxation of other property. It follows, 
therefore, that the charter provisions do not apply to the taxation of 
bank stock, but the general law as it appears in sections 35 and 36. 
The assessors are required to complete their assessments before the 
1st day of August, to expose the roll as completed for inspection until 
the third Tuesday in August, to then meet and hear complaints, pass 
upon them, and revise their assessments accordingly. We regard this 
construction as reasonable; and hence, according to the rule laid 
down in People ex rel. Simpson v. Wells, supra, we adopt it and 
hold that the statute is valid. 

There is a material difference between a case where the statute 
imposing the tax fails to provide a grievance day and a case where 
the taxpayer has been deprived of an opportunity to be heard because 
the assessing officers failed to give him notice as provided by statute. 
A taxing act, which requires a valuation of property as part of the 
procedure, is unconstitutional unless it provides a grievance day, or 
an adequate opportunity to be heard, and any tax levied under such 
a statute is void. If, however, a grievance day is provided, but no- 
tice thereof is not given, while the statute is valid, the tax is voidable. 
The assessors have jurisdiction, but the failure to give notice is an 
irregularity (People v. Turner, 145 N. Y. 451), and the assessment, if 
attacked in due form and in due time, will be set aside, on account 
of such irregularity. In the case now before us the statute was valid, 
but the assessing officers failed to comply with it. They gave no 
notice, and refused to hear any complaint, owing, doubtless, to a 
misunderstanding of the law. While, therefore, we hold the statute 
valid, we are compelled, on account of the irregularity in failing to 
give notice, to reverse the orders of the Appellate Division and of the 
Special Term, and to cancel the assessment against the relator, with 
costs in all courts. 

Cutten, C. J., and Gray, Werner, WILLARD BarTLettT, Hiscock, 
and Cuase, JJ., concur. 

Ordered accordingly. 





LEGAL DECISIONS. 


FORGED INDORSEMENT. 


Bank paying check on forgery of indorsement—Neglect of drawer to notify bank for 
six weeks after discovery—Liability of drawer. 


Cunningham y. First National Bank of Indiana, Supreme Court of Pennsylvania, January 6, 1908. 


A bank paid a check on a forged indorsement, and the drawer of the check delayed 
for six weeks after discovery of the forgery to notify the bank thereof. The bank 
in which the check was first deposited had failed in the meantime, and the bank on 
which the check was drawn, if it had had timely notice, could have saved itself from 
loss. Held it was error to exclude evidence from which the jury might have es- 
tablished negligence on the part of the drawer and loss to the bank in consequence 
thereof, which would have relieved the bank from liability tothe drawer of the check. 


Appeal from Court of Common Pleas, Indiana County. 


Action by R. H. Cunningham against the First National Bank of 
Indiana to recover money paid on a forged indorsement of a check. 
Judgment for plaintiff, and defendant appeals. Reversed. 


When J. D. Ayers was on the stand he was asked this question: 
‘OQ. Do you know the present condition of the Delmont National 
Baak, whether it is solvent or insolvent? Mr. Emery: Objected to. 
The Court: Objection sustained. Q. Do you know how much of a 
dividend the Delmont National Bank is paying? Mr. Emery: Ob- 
jectedto. The Court: Objection is sustained, and an exception is 
granted to the defendant.” 

The court charged in part as follows: ‘‘It would seem that the 
date of notice of the forgery to the holder is not material, unless by 
delay the position of the party receiving the money has been altered 
for the worse inthe meantime. It would appear that after the plain- 
tiff received knowledge of the forgery, according to histestimony, he 
gave the defendant prompt notice. * * * Itappears from the evidence 
that the plaintiff, Cunningham, notified the bank promptly upon 
learning the fact of the forgery. If the jury believe that he did so, 
then he did all that is required of him, unless you shall find also that 
under the circumstances of this case, as they appear to you from the 
evidence, he should have, or could have, by ordinary care and dili- 
gence, discovered the forgery at an earlier date, and that by his fail- 
ure to exercise such care and diligence the defendant was deprived of 
advantage which might have accrued to it from an earlier knowledge 
of the alleged forgery.” 

Verdict and judgment for plaintiff for $2,700. Defendant appealed. 


Argued before Mitcuett, C. J., and Fert, Brown, MestrRezat, 
Potrer, Ekin, and Srewart, JJ. 


Srewart, J. The Bank of Pittsburg accepted a check for $2,700 
drawn by the plaintiff on the First National Bank of Indiana, the de- 
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fendant, payable to the order of C. M. Johnson, and bearing what 
purported to be an indorsement by the payee and a subsequent in- 
dorsement by one McQuaide. The Bank of Pittsburg, having an open 
account on its books. with the Delmont National Bank, presumably at 
the direction of the last indorser, credited the latter bank with the 
amount of the check, and having indorsed it with an express guaranty 
of the genuineness of the prior indorsements, forwarded it to the 
Bank of Indiana, where it was charged up against the deposit account 
of the drawer. The check had never been inthe hands of the payee. 
It had been left by the drawer in the hands of his attorney to be de- 
livered over to the payee for or upon the satisfaction of a certain 
mortgage. Instead of being so applied, the check, with a forged in- 
dorsement of the payee’s name, was presented to the Bank of Pitts- 
burg, and was by it accepted and credited to the account of the Del- 
mont National Bank, of which McQuaide, the plaintiff's attorney, was 
president. A year later, May 1, 1906, Johnston, the payee, told the 
plaintiff that he had not indorsed the check. To assure himself that 
he had drawn the check payable to the order of Johnston, and not to 
the order of his attorney, plaintiff the same day procured the check, 
and upon examination found that it was payable to Johnston’s order, 
and that itbore an indorsement purporting to be Johnston’s. Six weeks 
thereafter he exhibited the check to Johnston, who positively repu- 
diated the indorsement. The same day the plaintiff notified the 
Indiana bank of the forgery, and made demand for reimbursement. 
This brief statement of the facts is sufficient for an understanding of 
the only assignments of error in the case which it is necessary to 
consider. 

In view of plaintiff's admission that he was informed by Johnston 
as early as May 1, 1906, that he had not indorsed the check which 
plaintiff then knew was drawn payable to Johnston's order, and that 
he had not notified the defendant bank of such denial for six weeks 
thereafter, defendant offered evidence to show, first, that the Delmont 
Bank is insolvent; Second,that between May 1,1906, when plaintiff was 
notified by Johnston that he had not indorsed the check, and June i5th 
following when plaintiff notified the Indiana Bank of the forgery, the 
Bank of Pittsburg had in its hands funds of the Delmont National 
Bank sufficient to reimburse it on account of its acceptance of the 
forged check. The purpose of the offer was to afford ground for the 
contention that the Bank of Pittsburg, which, because of its guaranty 
of the genuineness of the indorsements, was liable over to the de- 
fendant bank, had been prejudiced by negligence of the plaintiff in 
failing to promptly notify the defendant bank of the forgery. Thison 
the theory that the defendant bank, in order to hold the Pittsburg 
bank, was bound to interpose to plaintiff's demand against it what- 
ever equities the former had. The offer was rejected, because, as 
stated in the opinion filed refusing a new trial, the effect of it would 
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be to make the Delmont Bank an indorser of-the check, whereas, in 
fact, its name does not appear in connection with the check, and it 
was a stranger to the transaction. But the liability of the Delmont 
Bank on the check was not a question in the case. Whatever liability 
it was under to the Bank of Pittsburg was for money which had been 
paid or credited to it by mistake, and to which it had noclaim. That 
the Pittsburg Bank would have the right to charge back on its books 
the credit given the Delmont Bank on this forged indorsement cannot 
be questioned. The latter had received a credit to which it was not 
entitled, for which it had given nothing, and the withholding of it by 
correction on the books of the Pittsburg Bank could not in any way 
have prejudiced the Delmont Bank. Thelatter was never in position 
to demand thecredit. The Pittsburg Bank, on discovery of the for- 
gery, could successfully have resisted any attempt to enforce such 
credit. With the evidence in, the question would have been for the 
jury to decide, under proper instructions, whether facts necessary to 
establish negligence on the part of the plaintiff to the prejudice and 
loss of the Pittsburg Bank had beer made out. Since the evidence 
should have been admitted, the fifth and sixth assignments of error 
must be sustained. 


Judgment reversed, and venire facias de novo awarded. 


USURIOUS NOTE. 


Bank discounting notes void for usury between original parties, discounting bank 
having knowledge of the usury, cannot enforce notes. 


Schlesinger v. Lehmaier, New York Court of Appeals, January 28, 1908. 


Where a state bank discounts notes which are void for usury between the 
original parties, knowing at the time that the maker has had to pay a usurious rate, 
the notes are void in its hands and not enforceable against the maker. 

If the bank had discounted such notes without knowledge of the usury, it would 
have been protected and the notes enforceable by reason of the Negotiable Instru- 
ments Law which provides that the holder for value in good faith before maturity 
without notice of infirmity, holds the same “free from any defect of title of prior 
parties and free from defenses available to prior parties among themselves, and 
may enforce payment of the instrument for the full amount thereof against all parties 
liable thereon.” 


Appeal from Supreme Court, Appellate Division, First Department. 


Action by Leo Schlesinger, as receiver of the Federal Bank of New 
York, against Ludwig Lehmaier. From an order of the Appellate 
Division (117 App. Div. 428), reversing an order of the Appellate Term 
(50 Misc. Rep. 610), which reversed a judgment of the City Court of 
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New York for plaintiff (49 Misc. Rep. 419), defendant appeals by per- 
mission. R2versed, ani order of Appellate Term affirmed. 


Haicut, J. This action was brought by the receiver of the Fed- 
eral Bank, adomestic corporation engaged in the banking business 
in the city of New York, to recover the amount of two promissory 
notes made by the defendant for $500 and $454.50, respectively, each 
made payable to the order of the maker and indorsed by him. The 
complaint alleges that before maturity the notes were discounted by 
the Federal Bank, and that the plaintiff as receiver now holds them. 
The answer, in substance, alleges that the notes described in the com- 
plaint were made by the defendant and delivered to the Globe Secu- 
rity Company in payment for another note of the defendant held by 
that company and for the sum of $135.50 interest, which sum was far 
in excess of interest at the legal rate, and was therefore usurious, and 
that the Federal Bank subsequently discounted the notes and received 
them, with full knowledge of the payment of such usurious rate of 
interest. Upon the trial the City Court awarded judgment for the 
plaintiff, holding that the facts alleged and set forth in the answer 
did not in law constitute a defense to the action. 

Weare again called upon to construe the provisions of the national 
banking act, socalled, and our own banking law, based thereon, which 
is as follows: 

‘‘Every bank and private and individual banker doing business in 
this state may take, receive, reserve and charge on every loan and 
disc»unt made, or upon any note, bill of exchange or other evidence 
of dsbt, interest at the rate of six per centum per annum; and such 
interest may be taken in advance, reckoning the days for which the 
note, bill or evidence of debt hastorun. The knowingly taking, re- 
ceiving, reserving or charging a greater rate of interest shall be held 
and adjudged a forfeiture of the entire interest which the note, bill or 
evidence of debt carries with it, or which has been agreed to be paid 
thereon. Ifa greater rate of interest has been paid, the person pay- 
ing the same or his legal representatives may recover back twice the 
amountof the interest thus paid, from the bank and private or indi- 
vidual banker taking or receiving the same, if such action is brought 
within two years from the time the excess of interest is taken. * * * 
The true intent and meaning of this section is to place and continue 
banks, and private and individual bankers on an equality in the par- 
ticulars herein referred to with the national banks organized under 
the act of Congress entitled ‘An act to provide anational currency se- 
cured by pledges of United States bonds, and to provide for the cir- 
culation and redemption, thereof,’ approved June the third, eighteen 
hundred and sixty-four.” Laws 1870, p. 437, c. 163; Laws 1892, p. 
1869, c. 689, § 55, as amended by Laws 1900, p. 668, c. 310, § 1. 

The general statutes of our state forbid the taking of interest upon 
the loan of money in excess of the rate prescribed by law, and also 
render void all bonds, notes, and other contracts given to secure a 
loan made in violation thereof. 2 Rev. St. (1st Ed.) p. 772, pt. 2, ¢. 
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4, tit. 3, $§ 2, 5; Laws 1837, p. 486, c. 430, § 1. These statutes still 
remain in full force as to individuals and corporations, except in so 
far as they have been modified or superseded by the banking law en- 
acted for the benefit of banking corporations and private and individ- 
ual bankers, but the precise extent of such modification is a question 
involving some difficulty in its solution, and has already been the 
subject of discussion in this court. In the case of Schlesinger v. Gil- 
hooly, 189 N. Y. 1, the construction of the national banking act and 
of our state banking law was discussed in two opinions, one written 
by Cullen, C. J., and the other by Vann, J., in which the Chief Judge 
reached the conclusion that the statutes referred to only applied to 
cases where the banks had been paid an unlawful rate of interest, and 
that they had no application to negotiable paper purchased by the 
banks which had previously been tainted with usury; while Vann J. 
reached the conclusion that these statutes extended to and covered ne- 
gotiable paper purchased by the bank before maturity in good faith 
without knowledge of its previous taint. Two of my associates con- 
curred with the Chief Judge and two concurred with Judge Vann. 
Willard Bartlett, J., concurred with Judge Vann in the result, upon 
the ground that under the negotiable instruments law, a bona fide 
purchaser takes a note free from the defense of usury. The judg- 
ment was therefore affirmed, thus holding that, where a bank has in 
good faith discounted negotiable paper for value before maturity 
without notice that it was already void for usury, the defense of 
usury is not available, and that must now be regarded as the law of 
this state. 

The question we now have presented was not disposed of in the 
former case, and is quite different. It is now contended that the 
bank may purchase void paper of the holder, with full knowledge 
that the maker has been compelled to pay a usurious rate of interest, 
and that by such purchase the paper becomes validated, and in the 
hands of the bank may be collected of the maker. If such an inter- 
pretation is adopted, then it practically nullifies our usury laws, for 
any person who has exacted usury for the loan of money may take his 
paper into a bank and arrange for its prosecution and thus evade the 
defense of usury. The decision of our court in the case of Schlesinger 
v. Gilhooly, supra, has already eliminated from our usury statutes 
their most drastic features, so far as banks are concerned, and no 
longer can a person putin circulation negotiable paper void for usury, 
which may be transferred to innocent banks who purchase in good 
faith without knowledge of its taint, and thus be deprived of the 
right to collect it from the maker. 

Until a recent amendment of section 378 of the Penal Code, the 
acceptance of an unlawful rate of interest for the use or loan of money 
was a misdemeanor and punishable criminally. The taking of usury 
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is stilla wrong and against the public policy of the state. If the 
statutes are to receive the construction contended for, then the officers 
of a bank may become parties to a wrong, and, against the policy of 
the state, aid the wrongdoers in their receipt of usury by the taking 
of such paper and practically collecting it for them. Assuming, for 
the purposes of the argument, that national and state banks are gov- 
ernmental agencies, and that among the powers given to banks, either 
state or federal, is that of purchasing negotiable paper, and that in 
the discharge of such powers they are entitled to protection, evidently 
such protection was only intended to apply in so far as the officers of 
such banks acted in good faith in accordance with the law, and not 
where they departed therefrom and knowingly and intentionally 
joined with wrongdoers in an attempt to evade the laws. 

The learned Appellate Division appears to have entertained the 
view that the purchase of commercial paper with knowledge that it 
was void for usury did not place the bank in a worse position than it 
would have been in had it taken usurious interest itself. The answer 
to this is that the statute makes it different. The usury laws, as 
between individuals, have not been changed, and as between the 
maker and the holder, if usury is exacted, the paper is still void and 
no recovery can be had thereon. Not so, however, with banks which 
have received unlawfulinterest. The paper is not affected or rendered 
void, but the bank is subjected to a forfeiture of all interest and to 
penalties for that which it has received. In Caponigriv. Altieri, 165 
N. Y. 255, we held that the penalties could be collected in an action 
brought for that purpose, but how could such an action be maintained 
against the Federal Bank upon the paper in question? It has re- 
ceived no unlawful rate of interest. It has not violated any statute 
in this regard. The unlawful interest was collected by the Globe 
Company before the bank had become the purchaser of the paper. 
That company was not a banking corporation, and consequently is 
not liable for the penalties provided by the banking law. True it 
forfeits its right to collect the balance remaining due upon the paper, 
and it may be liable for the interest received in excess of the legal 
rate; but, under the view of the Appellate Division, the maker would 
be deprived of his defense of usury, and also of his right to maintain 
an action for the penalties provided by the banking law. 

To my mind the Legislature never intended such an interpreta- 
tion of the act. It pertains to negotiable instruments, and should be 
construed in connection with the other legislation upon the same sub- 
ject. In the negotiable instruments iaw it is expressly provided that 
a holder who becomes such before maturity in good faith and for 
value without notice of any imfirmity holds the same ‘‘ free from any 
defect of title of prior parties and free from defenses available to 
prior parties among themselves, and may enforce the payment of the 
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instrument for the full amount thereof against all parties liable 
thereon.” Here we have the legislative intent expressed in clear and 
unmistakable language. It establishes a just and proper rule which 
protects the bank in making purchases of commercial paper in good 
faith before maturity for value and without notice of infirmity. But 
where it purchases with actual knowledge of the infirmity or defect, 
or knowledge of such facts that its action in taking the instrument 
amounted to bad faith, it is not protected. 

I am therefore of the opinion that the matter set forth in the 
answer is sufficient in law to constitute a defense, and that con- 
sequently the judgment of the Appellate Division should be reversed 
and the order of the Appellate Term affirmed, with costs to appellant 
in the Appellate Division and this court. 


Cutten, C. J. I concur in the opinion of my Brother Haight for 
reversal, but deem it proper to add a word explanatory of my position. 
In the case of Schlesinger v. Gillhooly, 189 N. Y. 1, I dissented from 
the decision in an opinion. While I retain the views then expressed, 
I recognize fully the effect of the decision there made and accept it 
as a binding authority declaring the law to be that a bank acquiring, 
in good faith for value, commercial paper void between the parties 
for usury may recover thereon. In that case, however, the recovery 
was sought to be upheld on two separate grounds, the banking laws, 
state and national, and the negotiable instruments law. Had a 
majority of the court placed their decision on either ground, I should 
have felt the decision binding not only as to the point actually decided, 
but, as to the propositions on which the decision was founded. I 
understand, however, that, while my opinion in its entirety com- 
manded the assent of two only of my associates the member of the 
majority who based his decision on the effect of the negotiable in- 
struments law expressed his approval in that part of my opinion 
which dealt with the effect of the banking laws, though it may be 
that approval was obiter, his action proceeding on a different question. 
Therefore, for the reasons stated in my former opinion as well as for 
those stated in the opinion of my Brother Haircut, now rendered, I 
concur in the reversal of the judgment appealed from. 


Witvarp Bartcert, J. I concurin the opinion of Haicurt, J., for 
reversal—having concurred with the opinion of the Chief Judge in 
Schlesinger v. Gilhooly, 189 N. Y. 1, except as to the effect of the 
negotiable instruments law, although the statement of such concur- 
rence was inadvertently omitted from the report of that case. 


Werner and Hiscock, JJ., concur with Haircut, J., and Cutten, 
C. J., and Wittarp Bart_ett, J., also concur in memoranda with 
Haicut, J. Gray and Cuase, JJ., dissent. 


Judgment accordingly. 
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SPECIAL DEPOSIT. 


Money deposited in bank is either a special deposit or a gen- 
eral deposit. Where the bank fails and the deposit is special, 
the depositor is entitled to return of his money infull. Facts held to 
show a special deposit. Shopert v. Indiana Nat. Bank, Appellate 
Court of Indiana, Jan. 31, 1908. 

One Shopert contracted with a shredder and husker company for 
one of their machines, he to pay $500 in cash and deliver his old 
husker, provided the machine fulfilled the guaranty after ten days 
trial. Shopert had asmall deposit in the bank which he drew out and 
aided cash thereto to the extent of $480 which he put into the bank 
to be subject to the order of the shredder and husker company, if the 
machine fulfilled the guaranty; if not, to be subject to Shopert’s 
order. Oneof the officers of the bank wrote out the following certifi- 
cate of deposit which, however, Shopert did not see or know what it 
contained: Elkhart, Ind. Oct., sth 1903. 

Horace Shopert has deposited in this bank $480 
payable to the order of the American Shredder & H. 
Co, in current funds on return of this certificate prop- 
erly indorsed. Provided husker fills guaranty after ten 
days trial. This deposit is not subject to check. 

(Signed) W. L. Collins, Cashier. 


(Indorsed) Hold until notified to remit by H. Shopert.”’ 
This certificate was placed in an envelope and retained by the 
bank, the banker saying: ‘‘Now, its all right.” Shopert received no 


writing for the money so deposited. Subsequently, Shopert left $20 
additional with the bank to makeup the$s500. Afterwards, and with- 
in the ten days, Shopert notified the bank that the machine had not 
filled the guaranty. The president replied that the Shredder com- 
pany had demanded the money the day before, but had been refused 
and that the bank would not payit toany one without Shopert’s orders, 


saying: ‘‘That money is yours.’’ Thecontract between Shopert and 
the Shredder company was afterwards rescinded. Meanwhile before 
Shopert made demand for return of the money, a receiver was ap- 
pointed for the bank. At this time, there was cash on hand of 
$3,293.75 but no separate package of $500 in the bank at the time. 

The question for decision was whether the facts constituted a 
special deposit and the $500 should be paid in full as a preferential 
claim to Shopert? 

Held: Deposits in banks are either general or special. In the 
case of a special deposit, the bank is merely trustee or bailee, the 
property right being in the depositor and the relation of debtor and 
creditor is not created. Receivers take property subject to all legal and 
equitable claims. A trust fund may be followed and recovered even 
after it haschanged its character or lost its original form, and the benefic- 
iary may pursue it and reclaim it so long as it may be identified, pro- 
vided it has not come into the hands of a bona fide purchaser without 
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notice. In case the fund consists of money, identification does not 
require that the identical bills or coins be discovered, but the ascer- 
tainment of the fund into which it has entered and lodged is sufficient. 

This was not a general deposit. It wasa special deposit. It was 
a specific sum for a specific purpose. Shopert intended it as a special 
deposit for he drew out a small balance on general deposit to go with 
the special fund. The bank could not invest itself with the right of 
property therein, by its own act, without the knowledge of Shopert. 

As the special deposit went into the general funds of the bank with- 
out the knowledge or consent of Shopert, and there being more than 
the amount of said deposit in the general funds at the time the re- 
ceiver took charge, it came into the hands of the receiver subject to 
the trust and sufficient amount of said fund should be applied to the 
payment of such trust to satisfy the same before distribution to the 
general creditors. It never having been the property of the bank, no 
portion of it should be applied to the payment of its debts. 


TAXATION OF NATIONAL BANKS. 


Injunction against illegal taxation will not be granted before assessment is made. 


First National Bank of Albuquerque v. Albright, Supreme Court of the United States, February 24, 1908. 


Although there is substantial reason to believe that a tax assessor, in making a 
re-assessment upon national bank shares (the former assessment being invalid) pro- 
poses to make such assessment in violation of the provisions of the national bank act 
by adopting a method of valuation which will cause the shares to be taxed at a greater 
rate than is assessed upon other moneyed capital, nevertheless the court will not en- 
join the assessor, before an invalid assessment is made, for fear he should perform 


his duty wrongly. The earliest moment for equity to interfere is when an assessment 
has been made. 


Appeal from the Supreme Court of the Territory of New Mexico 
to review a decree which reversed a decree of the District Court of 
Bernalillo County, in that territory, overruling a demurrer to a com- 
plaint seeking to enjoin the re-assessment of a tax, and remanded the 
cause with instructions to dismiss the complaint. Affirmed. 


See same case below (N. M.) 86 Pac. 548. 
The facts are stated in the opinion. 
Mr. Justice Holmes delivered the opinion of the court: 


This is a complaint or bill against the assessor, the treasurer and ¢z 
officio collector,and the district attorney of the county of Bernalillo, New 
Mexico, to enjoin the reassessment of a tax on stock and real estate 
for the year 1903 upon the plaintiff bank, which the plaintiff is in- 
formed and believes the defendants will attempt. The bill alleges 
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that the plaintiff gave the assessor a list in which capital stock, sur- 
plus, and real estate were lumped in a single item with a single valua- 
tion of $90,000. Thereupon the assessor made a different valuation, 
lumping the capital stock and valuing it at 60 percent of its par value, 
and giving separate figures for the surplus and the several parcels of 
real estate, the total being $150,542. This was affirmed by the terri- 
torial board of equalization on appeal. Afterwards the plaintiff paid 
the amount admitted by it to bedue, and was sued for the residue; but 
the suit was dismissed, the district attorney giving out that a new 
assessment would be made. It is alleged that the assessor, in 1903, 
announced as his method of valuation that all property except bank 
property and bank shares would be assessed at one third of its real 
value, but that he would assess banks at 60 per cent of the capital 
stock and surplus in addition to their real estate; that he did as he 
announced, and also assessed the real estate without deducting the 
value ‘‘from the valuation of other property assessed against said 
banks.” Beside the prayer for an injunction there is another that the 
treasurer and ¢+r officio collector be ordered to cancel the above-men- 
tioned assessment upon his books. There was a demurrer, which 
was overruled below, but sustained by the supreme court of the ter- 
titory, with directions to dismiss the complaint. 

The complaint admits that the plaintiff’s return was not in ac- 
cordance with the law, and the supreme court of the territory says that 
both that and the assessment were bad, and that a reassessment is 
authorized by local law. We see no reason to reverse its decision 
upon that point. If a reassessment is made, that now on the treasurer’s 
books will be disposed of and will be no cloud upon the plaintiff’s 
title, so that the whole question is whether a reassessment shall be 
made. The plaintiff's objection is not the technical one that no re- 
assessment is authorized by statute, but the substantial apprehension 
that the shares will be taxed ‘‘at a greater rate than is assessed upon 
other moneyed capital in the hands of individual citizens,” contrary 
to the words of Rev. Stat. § 5219, U. S. Comp. Stat. 1901, p. 3502, 
and that the value of real estate separately assessed and taxed will 
not be deducted from the valuation of shares, as it is thought to be 
implied by that section and required by the territorial laws of 1891, 
chap. 40 (Comp. Laws, 1897, § 259), that it should be. 

We assume that such an assessment of shares as is apprehended 
would be invalid under Rev. Stat. § 5219. First Nat. Bank v. Chap- 
man, 173 U. S. 205, 219, 220. We assume that it would be invalid 
none the less if disguised as a tax on 60 per cent of the par value, if 
other moneyed capital was uniformly and intentionally assessed at 
one third of its actual value and if 60 per cent of the par value of the 
bank shares was more than one third of their actual value. Acci- 
dental inequality is one thing, intentional and systematic discrimina- 
tion another. See, further, Raymond v, Chicago Union Traction Co. 
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207 U. S. 20. Weagree with the plaintiff that the only taxes con- 
templated by § 5219 are taxes on the shares of stock and taxes on the 
real estate. Owensboro Nat. Bank v. Owensboro, 173 U. S. 664, 669. 
Hence, while the law does not consider the nature of the bank’s in- 
vestments not taxed in fixing the value of its stock (Palmer v. Mc- 
Mahon, 133 U. S. 660), it may be argued consistently wtth the decisions 
that real estate taxed to the bank, and land out of the territory, which 
could not be taxed by it at all (Union Refrigerator Transit Co. v. 
Kentucky, 199 U. S. 194), are meant to be deducted by Rev. Stat. § 
5219, and are required to be by the territorial law. But we agree 
with the supreme court of the territory that the time for deciding 
these and other questions has not come. 

The acceptance of what was admitted to be due created no estop- 
pel to demand more. There are no such precise averments in the 
complaint as would warrant our assuming that no assessment could 
be made for a further amount, still less that none in any form could 
be made, when there is no valid one upon the books. We cannot tell, 
and much more positive averments of intent than those before us 
would not warrant a court in prejudging, what the assessing officer 
will do. It is not for a court to stop an officer of this kind from per- 
forming his statutory duty for fear he should perform it wrongly. 
The earliest moment for equity to interfere is when an assessment 
has been made. Probably it will be made with caution, after this case. 

Judgment affirmed. 


DRAFT TO IMPERSONATOR. 


Parties indorsing a draft payable to “James Crosson,” and indorsed by a wrong 
person of that name upon which they obtained from plaintiff bank another draft, 
payable to “ James Crosson,” which plaintiff bank had to pay to an indorsee of 
the wrong Crosson, held liable on the indorsement of the original draft. 


Heim & Co. (The South Bend Banking Co.) v. Neubert & Cooper, Supreme Court of Washington, 
February 29, 1908. 


A New York draft for $500 payable to “ James Crosson” was held by another 
person of that name, who was not entitled thereto. The “ wrong” Crosson sold the 
draft to N. & C. who indorsed it and delivered it to plaintiff bank for collection. 
Before collection, N. & C. paid the “wrong” Crosson $125 and when advised that 
the draft had been collected, purchased from plaintiff a draft for $375, payable to 
“James Crosson” which they mailed to the wrong Crosson. The plaintiff bank hav- 
ing been held liable as drawers upon their draft to a purchaser for value from the 
wrong Crosson, brought suit against N. &. C. for the amount. 

Held, under all the circumstances, N. & C. are liable as indorsers of the original 
draft, to plaintiff bank. 


Dunpar, J. On December 4, 1904, a person, representing himself 
to be James Crosson, attempted to negotiate with the South Bend Bank- 
ing Company a $500 draft issued in favor of one James Crosson by the 
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First National Bank of Grand Rapids, Michigan, upon the Nationa) 
Bank of Commerce of New York City. As it was afterwards devel- 
oped, the person representing himself to be Crosson was not the Cros- 
son to whom the draft was issued, and he is referred to in the brief of 
appellants as the ‘‘wrong”’ Crosson. The South Bend Banking Com- 
pany refused to negotiate the draft, and Neubert & Cooper, the appel- 
lants in this action, who were customers of the South Bend Banking 
Company, went to the bank, claiming to be acquainted with Crosson, 
and endorsed his draft. Mr. Cooper, one of the firm, first went to the 
bank for this purpose, and the cashier explained the responsibility of 
the endorsement to Mr. Cooper, who was inclined after such explara- 
tion to withdraw the endorsement, but did not do so. A short time 
afterwards Mr. Neubert, the other member of the appellant firm, re- 
turned to the bank with the draft still bearing the endorsement, and 
desired the bank to purchase the draft. The same warning was given 
to Mr. Neubert by the cashier that was given to Mr. Cooper, but Mr. 
Neubert, acting for the firm of Neubert & Cooper, notwithstanding 
the doubts expressed by the cashier, purchased the draft and left it 
with the bank for collection, and the appellant firm was credited with 
the amount of the draft. On this question of the warning given by 
the cashier there is a conflict of testimony, but we are satisfied frem 
the record that the statement of the cashier is correct. At this time 
$1oo was paid by the appellants to Crosson, and afterwards $25 more, 
making $125. Of this amount of money there is no question, the ap- 
pellants admitting that they are liable therefor. The $125 was charged 
to the account of Neubert & Cooper. With the endorsement of Neu- 
bert & Cooper, the bank took the draft for collection for them and sent 
it to its correspondent in New York forthat purpose. On the 22d day 
of December, 1906, the respondents received advice from New York 
that the draft had been paid, and immediately notified Neubert & 
Cooper, by telephone communication, of their advices from New York; 
whereupon Neubert & Cooper purchased a draft for $375 on the Na- 
tional Bank of Commerce at Tacoma, Washington, payable to the order 
of James Crosson, and forwarded the same to the payee at Seattle, 
Washington, and this draft is the subject matter of the action. 

The payee of the draft, the wrong Crosson, sold it to Jamieson & 
McFarland, who turned it in to the bank with which they did business 
at Seattle for collection from the drawee bank at Tacoma. 

On or about the 7th or 8th of January, 1905, respondents received 
word that the endorsement upon the New York draft was a forgery, 
and immediately communicated the fact to Neubert & Cooper. It 
seems that the draft had been properly issued to one James Crosson 
who lived in the city of Aberdeen, and had by some means come into 
the possession of the wrong J. Crosson, who assumed to be its owner. 

Suit was brought by Jamieson & McFarland, of Seattle, who finally 
became bona fide holders for value, against the respondent in this 
action to recover the $375. Judgment was obtained against the re- 
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spoadents in that case, and, on appeal, was affirmed by this court.* 
The respondents paid the judgment, and bring this action against the 
appellants, the endorsers of the note, for the amount paid by them, 
with costs. We are convinced by the record, although there is some 
conflict in the testimony, that the former action was defended by the 
respondents at the instance and request of the appellants, who at that 
time recognized themselves as being responsible for this draft. In 
the present action judgment was found by the trial judge in favor of 
the respondents for the amount claimed. 

This is an unusual case. It is not the ordinary case of a forgery 
of a draft or of the irresponsibility of the parties. The draft was prop- 
erly paid by the correspondent of the respondents, but the money rep- 
resented by the draft was paid to the wrong man. The findings of 
the lower court were set forth in the form of an opinion. This opinion 
of the court, it seems to us, covers the equity of the case, and we en- 
dorse it by reproducing ithere. After reviewing the facts in the case, 
the court said: 


‘* The only question that bothers me so far as the plaintiffs are con- 
cerned is whether or not the bank was guilty of negligence or care- 
lessness which resulted in getting Neubert into trouble in the way of 
taking that $375 draft. On the other hand the bank probably would 
never have heard anything in the ordinary course of business beyond 
what they already heard, that they had received credit. No doubt, 
in the ordinary course of banking business, they acted upon the in- 
formation they had at the time, that they had received credit from 
their New York correspondent. Here wasthis endorsement of Neubert 
& Cooper on this commercial paper, and that should not be considered 
alight matter. Banks could scarcely be able to make collections for 
people if they could not rely upon these endorsements in cases of an 
unusual occurrence such as this here. Both the bank here and Neubert 
& Cooper were honest in their intentions in wanting to do what was 
right, and it is unfortunate that that such occurrences as this can hap- 
p2n. But it does not seem to me that the bank should be compelled 
to suffer because? it hardly can be called negligence or carelessness or 
im>ro er banking for these people to do what they did, they having 
warned both these people about this draft, they apparently having 
hai suspicion, warned both of the persons who signed it that they 
wre liable to get into trouble, and certainly if it had not been en- 
dorsed by these people, if it hadn’t been for their anxiety the bank 
wuld not have anything to do withit atall. Itisonly by reason of the 
fact of these endorsements and the insistence more or less of Neubert 
thit the bank did take the draft for collection. They acted upon the 
advice of their correspondent that they had received credit for it. It 
does not app2ar affirmatively that they did actually tell either Neu- 
bert or Cooper that the thing had actually been paid. There is no 
testimony contradicting the cashier as to what he told Neubert, and 
in view of the fact that he was acting with circumspection himself 
and had warned these people about this draft, I think that it is not 
justice to hold the bank liable to suffer this loss.” 


We think the claim by the appellants that a settlement was made 





* Jamieson & McFarland v. Heim, Supreme Court of Wash., July 20, 1906; re- 
ported in B. L. J., vol. 23, p. 716. 
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between these parties, that the appellants should be responsible for 
only $125, is not sustained by the record. Under the undisputed 
testimony the bank had refused to deal with Crosson under any cir- 
cumstances and all the transactions had were with the appellants, who 
bought the draft of Crosson and who were credited with the amount 
of the draft by the bank and charged back with the amount that the 
appellants drew out as payments to Crosson. Inthe ordinary course 
of business it would not have been the duty of the bank probably to 
have notified the appellants that the draft had been honored. Banks 
act upon the presumption that drafts are valid when they take them 
for collection and give credit to the depositors for the amount of the 


draft, subject to a charge back if the draft is found to be worthless. 
Ordinarily no notification is made. But in this instance, by reascn 
of the communications had between the bank and these appellants, the 
bank knew that the appellants were owing to Crosson the amount of 
$375 0n the draft, and that they were anxious to send it to him, hav- 
ing his address, and notified them purely as a matter of accommodation. 

Under all the circumstances of the case we think it would be in- 
equitable to hold the bank responsible for the amount of the draft, 
and the judgment of the lower court is therefore affirmed. 

We concur: Haptey, C.J., Crow, J., Mount, J., Root, J. 


STOLEN COUPON BOND. 


Ehriich v. Jennings, Treasurer, Supreme Court of South Carolina, September 27, 1907. 


The holder of a $1,000 coupon bond payable by the state to bearer, 
presented the same to the state treasurer for redemption by the issue 
of a certificate of stock as provided by the act of 1892. The treasurer 
refused because the bond had been previously redeemed, having been 
surrendered to the state treasurer by the holder in exchange for stock, 
and thereafter had been stolen from the treasury vault by a clerk in 
the office. No marks toindicate cancellation were ever placed on the 
bond, although the statute provided that the bond ‘‘shall immediately 
upon such surrender be cancelled and filed by the state treasurer 
with the permanent records of his office.” It was admitted the relator 
was a bona fide holder for value, before maturity, without notice. 

Held: While the general rule is that a thief of personal property 
cannot convey to a purchaser, however innocent, any title to the 
stolen property as against the real owner, yet from highest considera- 
tions of public policy, the law excepts from the rule negotiable instru- 
ments, acquired in good faith before maturity and without notice, and 
makes the title of such holder good against the world. The bond was 
negotiable and the state assumes the same obligation as an individual. 
Constitution, Art. 10,§11, forbidding the General Assembly from creat- 
ing any further debt or obligation without first submitting the same 
to the electors, does not bar a bona fide holder of a state coupon bond 
from the right to exchange the same for a certificate of stock under 
the provisions of the law of 1892 though the bond has theretofore been 
redeemed but again restored to circulation by theft. 

Mandamus granted to compel the state treasurer to issue a certi- 
ficate of stock in exchange for a coupon bond. 





OPINIONS OF ATTORNEYS-GENERAL IN RELA- 
TION TO BANKING QUESTIONS. 


PLEDGE OF COLLATERALS BY BANK TO SECURE A LARGE DE- 
POSITOR. 


Opinion of Hon. J.S. McCut.ioven, Auditor Public Accounts, State of Illinois, that a plan 
by which a fraternal organization proposes to make its deposits in certain banks, such 
banks pledging collateral to secure the deposits, would be out of harmony with conserva- 
tive banking methods. 


OFFICE OF THE AUDITOR OF PUBLIC ACCOUNTS, STATE OF ILLINOIS, 
SPRINGFIELD, February 25, 1908. 

Truman Plantz, General Attorney Modern Woodmen of America, Rock Island, Ills, 
DEAR SIR :—I beg to acknowledge the receipt of your favor of the 2oth instant 

and to advise that the Attorney-General has submitted to this office your letter to him 
under the same date, with the following comment in part: “I might say that I trans- 
mit this letter to your department for the reason that I think it involves a question of 
administration rather than one of law.” Your letter to this department reads as follows : 


“This society has under advisement a proposition to deposit its surplus funds 
in certain state banks in this state, such banks depositing with this society collateral 
securing such deposits. In case of the failure of any such bank the collateral so de- 
posited would be expected to be applied direct to the payment of any claim that this 
society might have, and not to be considered as assets of the bank for the purpose of 
paying other claims. 

“Would your department hold that a state bank has the right to do this, or would 
you hold that it has no right to take any part of its assets and use it as collateral, with 
the understanding that in case of failure it is to be applied to the payment only of the 
deposit which it is given.to secure? This society does not desire to enter into any 
arrangement that would not be satisfactory to your department, and I am satisfied 
the banks of the state feel the same way.” 


The proposition submitted by you is an interesting one, incorporating as it does 
a principle and practice, both of which, if generally introduced and adopted, would 
prove an innovation and probably have a far reaching effect upon the banking 
business of this State. 

The State Banking Act is silent upon your direct question. Moreover, this be- 
ing not the legal department of the State, the Auditor is not prepared to venture an 
opinion as to whether or not such right exists from a strictly lawful standpoint. 
However, you are doubtless aware that it is not the custom of the banks of Illinois 
to secure deposits, and I believe you will agree with me that neither the State nor 
the Federal Banking Act contemplates such a practice, resulting as it must in a divi- 
sion of the patrons of a bank into two classes—secured and unsecured depositors, 
preferred and non-preferred creditors. 

In the first place it seems to me that the acceptance of a sum of money by a bank 
and the guaranteeing of the repayment of the same by turning over some of its 
securities as collateral would remove the transaction from the range of “deposits” 
as the term is generally understood, and resolve itself into a case of borrowed money. 
I know of no law prohibiting a State bank from borrowing money; but as I under- 
stand it, it is the generally accepted theory that a bank is warranted in borrowing 
money only in case of a financial stringency or in the event of an unexpected and 
abnormal demand upon the bank’s funds. 

Let us consider the matter in the light of a regular deposit. Sec. 11 of the State 
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Banking Act contemplates that the capital stock of a bank shall always be intact, and 
charges the Auditor with a specific duty when he finds the capital stock of any bank 
to be impaired. Your Society deposits with a State bank, say $100,000, and requires 
as security the depositing of collateral with a margin of, say 20%, or in the sum of 
$120,000, This margin of $20,000 ordinarily represents either the funds of other 
depositors ora portion of the bank’s capital. If the former, the injustice is apparent. 
If the latter, might not the point be raised that the capital of the bank has through 
this transaction been impaired ? 

Again, it must be conceded that an individual could, by the same right and upon 
the same grounds as your society, demand security for his deposit. Supposing large 
individual depositors ascertain that your society’s deposit of $100,000 has been secured, 
and they likewise compel the bank to furnish collateral security witha margin. This 
fact becomes generally known and a run upon the bank ensues. The securities 
ordinarily quickly convertible are tied up through these pledges and the bank, after 
draining its reserve, becomes helpless and suspends. Assuming that the pledged 
securities would, as is generally the case, be disposed of at a sacrifice through forced 
sale, and assuming that the proceeds would apply only to the preferred creditors, 
what would there be remaining for the army of small depositors to participate in? 

The auditor has no prophecy to make as to what the rulings of the courts would 
be in case of the failure of a bank where some of its assets had been pledged to 
secure certain deposits, nor has he any disposition to formulate rulings which would 
in any manner, hamper the growth and progress of the state banking business; but 
in his supervisory capacity he must discourage any scheme which clearly discriminates 
in favor of the few large depositors tothe prejudice and unsafety of the great number 
of smaller ones, and while he commends your management for its efforts to place the 
funds of the society where they are secure, it is the auditor’s best judgment that the 
plan outlined in your letter is out of harmony with safe, conservative and time-tried 
banking methods. Yours truly, 

(Signed) J. S. MCCULLOUGH, Auditor of Public Accounts. 


BANK RESERVES IN PENNSYLVANIA. 


Liability given for borrowed money payable on demand is an ** immediate 
demand liability * against which 15 per cent. reserve must be kept. 


OFFICE OF THE ATTORNEY-GENERAL, 
HARRISBURG, Pa., April 2, 1908. 
Hon. J. A. Berkey, Commissioner of Banking, Harrisburg, Pa. 
DEAR SIR:—I am in receipt of your letter of April 1, 1908, inquiring substantially 
whether, in computing the aggregate of all the immediate demand liabilities of bank- 
ing institutions subject to the provisions of the Act of May 8, 1907 (P. L. 189), entitled : 


“An Act to provide for the creation and maintenance of a reserve 
fund in all banks, banking companies, savings banks, savings institu- 
tions, companies authorized to execute trusts of any description and to 
receive deposits of money, which are now or may hereafter be incorpo- 
rated under the laws of this Commonwealth, and in all trust companies 
or other companies receiving deposits of money, which may have been 
heretofore or which may hereafter be incorporated under section twenty- 
nine of the act approved April twenty-ninth, one thousand eight hundred 
and seventy-four, entitled ‘An Act for the creation and regulation of 
corporations,’ and the supplements thereto,” 


upon which aggregate a reserve fund of at least fifteen per centum is required by 
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Section 2 of said Act, your Department should include paper payable on demand 
given by such institutions for borrowed money. 

Your inquiry requests a construction of certain provisions of the Act in question. 
By Section 2 of the Act it is provided as follows: 


“Every such corporation, receiving deposits of money subject to check 
or payable on demand, shall, at all times, have on hand a reserve fund 
of at least fifteen per centum of the aggregate of all its immediate de- 
mand liabilities.” 


In the absence of legislative definition, there might be room for some discussion 
as to the meaning of the phrase “immediate demand liabilities” as used in the para- 
graph of Section 2 above quoted, but in Section 4 of the Act the Legislature has de- 
fined the phrase as follows: 


“* Immediate demand liabilities’ shall include all deposits payable on 
demand, and all items in the nature of claims payable on demand.” 


It is clear that one of the purposes of the Act is to provide for a reserve equal to 
fifteen per cent. of the immediate demand liabilities of the institution subject to its 
provision, and I am of the opinion that a liability given for borrowed money payable 
on demand is an item in the nature of a claim payable on demand, and is a liability 
that requires the protection of the reserve as fully as such protection is required for 
deposits subject to check or payable on demand. Very truly yours, 

M. HAMPTON TODD, Aftorney-General. 


Ss 


GUARANTY OF BANK DEPOSITS IN KANSAS. 


W. BERRYMAN, President of the Stockgrowers’ National Bank of Ashland, 
Kansas, and president of the Kansas Bankers’ Association, has sent out the fol- 
lowing letter to the bankers of the state requesting their opinion on the deposit 

guaranty question : 

“First : The ablest financiers of the nation and many eminent statesmen, con- 
tend that the so-called ‘ guaranty ’ idea is inherently wrong in principle, in that it is 
Socialistic and makes the good and careful banker suffer for the wrong doing of the 
incompetent or criminal, and will build up a system of inflation and disregard of 
safety and conservatism that would eventually cause such a structure to collapse of 
itsown weight, leaving wreck and ruin in its wake, compared with which any pre- 
vious financial catastrophies have been insignificant. That like the ‘ free silver ’ craze, 
the whole idea is fallacious, and easily demonstrated to be so. That the demand for 
such legislation, if any there be in the minds of the people, is from a lack of under- 
standing upon their part of the subject and the results that would follow it. That the 
subject is not new, but is one that has been a favorite hobby of well-meaning, but ir- 
rational dreamers, for over three-quarters of a century. That the remedy for bank 
failures and the fullest protection for bank depositors can be fully provided for by 
slight amendments to existing statutes, and that with such amendment to present 
laws, the removal of banking departments from the realm of politics and their ad- 
ministration by expert, trained and competent commissioners, backed by corps of 
trained examiners, making thorough audits of the affairs of every bank and calling 
every bank officer to strict account for any violation or deviation from any provision 
of the law, it would be a physical impossibility for a bank to get in a condition where, 
even though it were forced.to suspend or close its doors, that its depositors could lose 
any part of their funds. That this is the proper and only rational way to improve 
conditions, and that any other would have a tendency to create a false confidence 
which would not be warranted and eventually result in great harm. Some of our 
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bankers feel this way, and while not opposed to some form of bank-deposit insurance, 
based on correct principles, leaving the negotiation of the contract between the individ- 
ual insuring the bank and the company accepting the risk, they believe the time is 
inopportune for any further agitation of the subject and that the matter should be 
dropped until the hysteria of the recent panic has passed away, and the problem can 
be approached in a calm, deliberate and careful way, and worked out along lines of 
business judgment and experience, and that any action at all taken now would simply 
be a concession to a political expediency, which would not be fair to either the bank 
or its depositor. Do you hold orindorse this view and are you opposed to action of 
any kind at this time ? 

“Second: The guaranty plan, as adopted by the State of Oklahoma, contem- 
plates the compulsory association together of all the banks in the state, for the pay- 
ment of the depositors in any such banks which may fail or suspend through any 
cause, whether that of incompetent or dishonest management, inadequate capital, 
speculation or otherwise, and an unlimited liability against each bank, participating, 
for the losses of failed institutions. This liability it to be met by assessments against 
the solvent banks whenever and as often as the failure of a bank makes it neces- 
sary. Are you in favor of this plan, and the enactment of such a law for the State of 
Kansas ? 

“ Third: Theinsurance plan, based on the idea that the subject of guaranteeing 
deposits is fundamentally a problem of insurance, into the consideration of which 
should enter the work of actuaries, insurance experts and tables of experience. For 
it the advocates of the plan claim that it would be real indemnity, that the individuality 
of every bank would be maintained, that a prima facie guaranty of its absolute insol- 
vency and proper management, and that the actual condition of the bank, the per- 
sonnel of its management and every surrounding circumstance would be taken into 
consideration by the insurance company before it would issue its policy or guarantee, 
that it would discourage and eliminate reckless, incompetent and unlawful banking, 
since no bank not properly managed would be able to pass the test of examination 
required by the insurance company, that the cost of such insurance would be very 
small, and that were all the banks insured in this way, it would practically terminate 
and put a stop to bank failures or suspensions, for should the bank meet with loss or 
suffer a withdrawal of deposits beyond its control, the insurance company would as 
a matter of self-protection, have to come to its relief, and not permit it to be closed. 
It was with the idea of serving such purposes that the law vetoed by the Governor 
was passed, and it was expected that such a company, with one million dollars capi- 
tal, could be readily organized among the bankers of the State, and it is the purpose 
of this committee to see whether there is room in our existing laws for the organiza- 
tion and promotion of such a company. Would you favor the immediate organiza- 
tion of such a company if the investigations of this committee find it practicable ? 

“Fourth: Would you take stock in such a company if organized ? 

“ Fifth : Without at this time binding yourself in any way to what extent would 
you be willing to subscribe for such stock provided premiums charged for insurance 
were fixed at a rate to guarantee a fair interest return on your capital invested ? 

“Sixth: Would you insure your bank depositors, and take out a policy in sucha 
company, properly organized and officered under the direction of the stockholders, by 
a large board of directors and officers chosen from representative Kansas bankers ? 

“Seventh: There is a company of this kind organized under a special charter, 
as we understand it, inthe District of Columbia, and operating throughout the United 
States. The company makes a charge of $2 per thousand per annum for insuring 
deposits. Would that premium be adequate or inadequate, in your opinion, as a 
basis for Kansas banks ?” 





Savings and ‘Trust Department 


DEVOTED TO MATTERS 


Of Especial Interest to Savings 
Banks and Trust Companies. 


GIFT OF CERTIFICATE OF DEPOSIT TO “A AND B 
OR THE SURVIVOR.” 


A case in which A by indorsing a certificate “ payable to A 
and B or the survivor,” shortly before his death, declaring his in- 
tention to give the money to B and delivering her the certificate, is 
held to have made a valid donatio causa mortis to B, entitling her 
to the fund, as against the administrator of the estate of A. State 
Bank of Croswell! v. Johnston, Admr., Supreme Court of Michigan, 
March 17, 1908. 


Appeal from the Circuit Court for Sanilac County in Chancery. 
Watson Beach, judge. 


Bill of interpleader filed by the State Bank of Croswell against 
Samuel Johnston, administrator, et al. From the decree entered de- 
fendant Parker appeals. Reversed and decree entered. 


Bair, J. The complainant bank filed a bill of interpleader for the 
purpose of determining the ownership of a fund which it had on de- 
posit, which was claimed by the defendant Johnston, as administrator 
of the estate of Thomas Parker, deceased, as belonging to his estate, 
and by the defendant Alice Parker, widow of Thomas Parker, by vir- 
tue of the transfer to her, by endorsement, of the following certifi- 
cate of deposit, on the 11th day of December, 1906, viz. : 


“STATE BANK OF CROSWELL. 
**$1, 800.00. No. 17820. 
‘*Croswell, Mich., July 3, 1906. 

‘‘Thomas Parker has deposited in this bank eighteen 
hundred dollars, payable to the order of himself July 3, 
1907, on return of this certificate properly endorsed, with 
5 per cent interest per annum for all full months, if left 
twelve months. Interest will stop one year from date 
unless renewed. ““F. J. Bartersseez, Cashier.” 

The certificate was endorsed, as follows: 

“*F, J. Battersbee, Cashier of the State Bank of Cros- 
well: Issue a new certificate in place of this one and make 
said certificate payable to Thomas Parker and Alice 
Parker or the survivor of them. his 

Tuomas X ParRKeER.” 
mark 


The endorsement was written on the certificate of deposit by 
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Mr. Battersbee, cashier of the State Bank of Croswell, at Mrs. Parker's 
request. He testified: 


‘‘Mrs. Parker came over one day to Croswell and wanted me to 
fix up that matter, said Mr. Parker was very sick and wanted me to 
come out. * * * I said I can fix the matter so it will do just as well as 
my going. I asked her the condition of Mr. Parker, and she told me, 
said he was very sick. I asked her if the doctor was satisfied he was 
in a condition to do business, and she said she thought he was; I 
wrote this and told her to get the doctor as one witness; if he would 
act as a witness I would feel confident he was in a condition to do 
business. I told her to have two witnesses and told her to send it 
or bring it back to me.” 


Mr. Battersbee’s impression was that after writing the endorse- 
ment he put the certificate of deposit in a safety deposit box rented 
by Mr. Parker, and gave the box and keys to Mrs. Parker: 


“Q. When did you get the box back? A. I don’t know whether 
it was the next day or two days after. I was in the postoffice and I saw 
a package lying on top of my desk there. * * * A. Yes, and I carried 
it to the bank and saw it was Mr. Parker’s. I said to the assistant 
cashier, ‘Our box is back.’ * * * I am not sure whether it was before 
or after his death that I gotit. He died, I think, a couple of days after 
this. * * * Q. The box was locked? A. Yes. Q. When did you 
open the box? A. When Mrs. Parker came over. Q. How long 
after you got the box? A. Idon’tknow; she came over shortly after 
Mr. Parker’s death, probably the next day.” 


Dr. Fraser, who was Mr. Parker’s attending physician, testified 


with reference to the signing of the endorsement by Mr. Parker, as 
follows: 


‘‘On the day before the certificate was signed, Mrs. Parker came 
to the office for some medicine for her husband, and asked me if the 
next time I came tothe house I would puta fountain pen in my pocket, 
as Mr. Parker would like me to do a little writing for him, and I said 
I would; and I did. When I got to the house that afternoon he said, 
speaking to me, that Alice wanted me to do some writing, he didn’t 
know what it was, but he guessed it was all right; and I said to him, 
whether he knew or not, that he would know before he got through, 
as I wouldn’t be a party to anything else. She was coming into 
the room with this certificate in her hand at the time Mr. Parker 
spoke to me, and she handed it to me. I read the certificate and the 
endorsement on the back, and I said to Mr. Parker, ‘This is a cer- 
tificate of deposit of the State Bank of Croswell for $1800, and en- 
dorsed on the back is the following,’ and I read the endorsement on 
the back. And he said, ‘ That’s all right, doctor; it is her money and 
I want her to have it; the certificate should have been made out that 
way in the first place, and I told Mr. Battersbee to make it out, and 
always supposed it was made out payable to Thomas Parker and Alice 
Parker or the survivor of either of them; I supposed it was until a day 
or two; that’s the way I wanted it made out.’ I said, ‘That’s all 
right.’ Then I signed the paper and witnessed it. * * * Q. After 
that what did he say about whom to give it to? A. To the best of 
my recollection he handed the paper back to Mrs. Parker. Q. Thomas 
Parker? A. Thomas Parker handed itto Mrs. Parker. * * * Q. What 
did he say about whom he wanted it to go to? A. Hesaid, ‘That's all 
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right; that’s as it should be; it is hers and I want her to have it.’ As 
I said, he was under the impression that the original certificate had 
been made out that way to the joint names.” 


The trial judge, after hearing the proofs, found that the fund in 
question was part of the assets of the estate of Thomas Parker, to 
which the administrator was entitled, and decreed that the money 
which the complainant had paid into court be paid by the register to 
defendant Johnston. From this decree, defendant Alice Parker ap- 
peals to this court. 

Counsel for appellant present in their briefs, among others, the 
following proposition, which is the only one which we find it neces- 
sary to consider. 

1. That a valid donatio causa mortis to appellant was shown. 

We are of the opinion that the transaction above set forth partook 
of the nature both of a gift inter vivos and of a gift causa mortis. 
The donor intended that the right to the entire fund should become 
absolute and irrevocable in the donee only in case of his death, but 
that in the event of his recovery, she should have an equal interest 
with him. In either case, there must be a delivery, actual or con- 
structive, and the donor must part with his dominion over the prop- 
erty so that no further act is required of him to vest the title in the 
donee. 20 Cyc., 1231, 1232. Chaddock v. Chaddock, 134 Mich., 48. 

The important question, therefore, for our determination is, 
whether this record discloses such a delivery and parting with the 
jus disponendi. In determining this question, it is essential to bear 
in mind that Mr. Parker, although a shrewd man, was unable to read 
and write and could, therefore, only know the contents of his certi- 
ficate of deposit through information from others. It appears from 
his statement, which is wholly undisputed, that he had supposed 
‘until a day or two” that the certificate ‘‘was made out payable to 
Thomas Parker and Alice Parker or the survivor.”” It is manifest, 
therefore, that he intended to give her a present interest in this fund 
equal to his own and that, in the event of his death, which he must 
have anticipated and which actually occurred on the second day after, 
to give her the entire fund. He did all that he could tocarry out his 
intention and the question is, did he go beyond an intention to make 
the gift. We are of the opinion that this question must be answered 
in the affirmative. 

In the case of Reed v. Whipple, 140 Mich., 7, Peter W. Reed, on 
the 8th day of May, 1898, the day before his death, directed one 
Hannah Waters to procure for him from his safe two certificates of de- 
posit and a bank book representing a savings deposit, which she pro- 
cured and handed to him as directed. Immediately upon receiving 
them, he endorsed the certificates in blank and wrote the following 
on the back of the savings back book: ‘‘John Porter—Please assign 
the amount of this book to Miss Hannah Waters. P. W. Reed.” Mr. 
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Porter was the cashier of the bank. After endorsing the certificates 
and writing the words above quoted on the savings bank book, Mr. 
Reed delivered the certificates and bank book to Hannah Waters and 
said: ‘‘This is all the money I have. I don’t think I can get better. 
If I do, I want you to give them back; if I do not, they are yours. 
Take them down to the bank in the morning and havethem renewed 
to you. I want you to take them and take care of yourseif and the 
baby, and if I get better, I want you to transfer them back to me.” 
Neither the certificates of deposit nor the bank book were presented 
until long after the death of Mr. Reed. It was held that the transac. 
tion constituted a valid gift causa mortis and the estate of Peter W. 
Reed had no interest in the fund. 

The ground of the holding in Reed v. Whipple is that the deliv- 
ery of the savings bank book with the writing thereon was, in effect, 
a delivery of the fund itself. Assaid in Wetherow v. Lord, 58 N.Y. 
Supp. 778: 

‘*The contract which is created between a depositor and a sav- 
ings bank is quite different from a contract between a depositor and 
a bank of deposit. Inthe former case, the book evidences the con- 
tract, and the bank is not compelled to pay the depositor except upon 
presentation of the book. * * * It is, therefore, evident that the un- 
qualified delivery of a book of deposit in a savings bank with intent 
on the part of the person making the delivery to give an amount of 
money to the donee is sufficient to vest in the donee absolute title to 
the money represented by the book.”’ 

The same rule and for the same reasons applies to certificates of 
deposit, and the delivery of such a certificate, with intent to donate 
the fund, even though not endorsed, is a valid gift of the money de- 
posited. 20 Cyc., 1238, and notes. 

By delivering the certificate to his wife with the intention of giv- 
ing her the entire fund in the event of his death, Mr. Parker lost con- 
trol of the fund, parted with the right to dispose of it evidenced by 
the certificate, and the gift causa mortis was complete, subject only to 
revocation by his recovery. Reed v. Whipple, supra; Whelan v. 
Milholland (Md.), 44 L. R. A. 208; Wilcox v. Murtha, 58 N. Y. Supp. 
783; Green v. Langdon, 28 Mich., 221; Driscoll v. Driscoll, 143 Cal., 
528; Fisher v. Union Trust Co., 138 Mich., 612; Ellis v. Secor, 31 
Mich. 185; Love v. Francis, 63 Mich., 181. 

Even if he had recovered, Mr. Parker could not have disposed of 
his wife’s interest in the fund without herconsent. Kaufman v. State 
Savings Bank; 14 D. L. N., 867, opinion filed January 31, 1908. The 
endorsement of the certificate which represented the fund and the 
delivery thereof with intent to make a gift as specified in the endorse- 
ment was as effective, to pass the title to the interest specified, as 
though a new certificate had been issued to Mrs. Parker as directed. 

Our decisions that the law of survivorship does not apply in the 





SAVINGS AND TRUST DEPARTMENT. 333 


case of joint ownership of personal property do not affect the right 
of a donor to make a gift to his surviving wife. 


In Wait v. Bovee, 35 Mich., 425, where the doctrine was announced, 
it was said: 


‘‘There is no question on evidence as to whether there was a gift 
by the husband to the wife, or a contingent relinquishment of right 
by one to the other; the case fairly excludes all considerations of that 
kind.” 

In the matter of Albrecht, 136 N. Y., 91, it is said, among other 
things: 

‘‘We are aware that there are many authorities holding that where 
the husband purchases a security, or makes a deposit or subscribes for 
stock in the joint name of himself and wife, and pays therefor with 
his own funds, upon his death the entire security belongs to the wife, 
if she survives him. But the decision in all these cases is put upon 
the ground that it is apparent from the character of the transaction that 
the husband intended to give the property to his wife in the event of 
her survivorship, and, hence, the transfer possesses all the essential 
qualities of a gift causa mortis, which he may invoke in his lifetime, 
and which does not take effect until his death, if not previously recalled.” 

It results that the decree must be reversed and a decree entered 


in accordance with this opinion, with costs to be paid out of the estate. 


—— 


A RARE GOLD COIN. 


A rare and valuable gold coin was discovered in the National Bank of the Re- 
public, Chicago, the other day. A shipment of gold was received from its Moline 
correspondent, and one of the tellers, in weighing the gold, found among the coins 
a $20 Colorado gold piece issued by Clark, Gruber & Co. of Denver in the year 1861. 
The words “ Pike’s Peak” appear on the band around the Liberty head instead of 
the word “ Liberty.” 

The National Bank of the Republic immediately communicated with its Moline 
correspondent asking for instructions as to the disposition of the coin, and in the 
meantime obtained offers from several numismatists, one of them offering as high 
as $90 for the coin. Word was received from Moline to return the coin, and coin 
collectors are now in communication with the bank at Moline with a view of pur- 


chasing it. 


INVITATIONS FOR THE NEXT A. B. A. CONVENTION. 


The American Bankers’ Association, through its Secretary, Fred. E. Farnsworth, 
has received the following invitations for the next convention of the Association: 

From the banks and Business Men's Association of Saratoga, that the conven- 
tion be held at that place. This invitation is re-inforced, urging the Association to 
accept Saratoga for the next place of meeting and promising hearty co-operation and 
support from the banks and business associations of Albany, Schenectady, Troy and 
Glens Falls. 

From the banks and Convention League of Denver, Colorado. 

From the Business Men’s League of Hot Springs, Arkansas. 

These invitations will be submitted to the Executive Council, May 4th next, when 
a decision will be reached as to time and place. 
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ALDRICH AND FOWLER CURRENCY BILLS. 


DISFAVORED BY THE NEW YORK CHAMBER OF COMMERCE. 


At a meeting of the New York Chamber of Commerce held on April 2nd, the re- 
port of the finance committee which opposed the passage of either the Aldrich 
or the Fowler bills was unanimously adopted. The report of the finance com- 

mittee supported only the Lovering bill which proposes the appointment of a com- 

mittee of six senators, six representatives and six other citizens to take up the whole 
matter of currency and recommend action. 

Mr. A. B. Hepburn, president of the Chase National Bank, in discussing the 
Aldrich bill said: 

“I want to call the attention of business men to some features of the Aldrich 
bill which I am very confident have not yet come to your notice. 

“ Section 11 provides that ‘no national banking association shall invest any part of 
its funds or deposits in the stocks or other securities of any corporation or associa- 
tion, any of the officers or directors of which are officers or directors of such bank- 
ing association.’ —The Supreme Court of the United States, in various cases, has held 
that a promissory note is a ‘security’ of a corporation or association; and if this act 
is to pass—and there is good prospect that it may, bear that in mind—if it goes through 
with that provision as it stands to-day it will be impossible for any bank to purchase 
a note or discount a note of any corporation or association in which any of the direct- 
ors or officers of the bank may be officers. 

“The bill starts out with the provision that any bank that has an outstanding bond 
secured circulation equal to 50 per cent. of its capital may avail of the provisions of 
the bill. Now, the bank circulation outstanding is not a matter of volition. A bank 
has no control over that. A bank puts its notes in circulation and people use them 
or present them for redemption as they like. $138,000,000 of bank notes were presented 
for redemption during the year ending September last by the banks of New York 
city. The New York banks can put their notes into circulation only when there is a 
demand for currency in the interior, and they ship their notes to supply such demand. 
This fact is within the knowledge of you all. National bank notes do not count as a 
part of the lawful reserve which banks are required to keep. Hence when banks in 
this city receive notes of other banks they deposit them in the Treasury for redemp- 
tion and receive reserve money in lieu thereof. Interior banks in making shipments 
to New York ship their bank notes in preference to silver or gold certificates or legals 
for the same reason. A bank therefore cannot control its outstanding circulation, it 
depends altogether upon business conditions, and the changing conditions which 
would lead from money ease up to prices calling for emergency circulation would be 
quite as apt to find the banks without the 50 per cent. of bond secured circulation as 
with. It is easily conceivable that in an emergency such as the Aldrich bill contem- 
plates the banks of the city of New York might not be able to avail of its provisions. 

“This chamber has taken a position, and wisely I think, in opposition to bond 
secured currency. * * * If banks are to be permitted to utilize their credit in any 
form it should be predicated upon their normal and natural assets—that is what we 
mean by ‘asset currency.’ They should not be forced to go outside and buy bonds, 
which they do not want, as a basis for circulation, and be compelled to pay $100 for 
bonds against which they would receive only 90 per cent. in currency. Instead of 
relief it imposes an additional burden upon the banking and business community.” 
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The Fowler bill, Mr. Hepburn said, stood no chance of enactment. He ridiculed 
the provision that national banks deposit with the United States Treasurer gold coin 
to the amount of 5 per cent. of their average deposits and 5 per cent. of their guar- 
anteed credit notes. 

The following resolution, presented by F. C. Moore, was referred after some dis- 
cussion to the finance committee : 


Resolved : That the chamber further recommends that the gold certificates now 
amounting to over $830,000,000 be made legal tender, either by special enactment or 
by substitution therefor, in cases where holders are willing to accept a substitute, of 
legal tender United States notes for which the same reserve of 100 per cent. in gold 
shall be held as in the case of the gold certificates. 


MERCHANTS’ ASSOCIATION ON FOWLER BILL. 


The Merchants’ Association of the City of New York, through the acting chair- 
man of its committee on general law, has issued the following statement : 

“ There seem to be many, even among leading bankers, who have not had brought 
fully to their attention the benefits which they would derive from certain provisions 
of the Fowler bill. Comment has been made on the large amount which the banks 
would be required to transfer to the Treasury to make up the 5 per cent. guaranty 
fund, which is to be deposited against both deposits and notes. This requirement is 
really much less radical than it has been represented. 

“ The last report of the Comptroller of the Currency, giving the condition of the 
national banks of New York City on February 14 last showed deposits subject to re- 
serve requirements to the amount of $902,188,795, and outstanding bank notes to the 
amount of $68,889,105, making a total amount subject to the guaranty fund require- 
ments of the Fowler bill of $971,077,900. The amount required for the guaranty fund 
would be 5 per. cent. of this amount, or $48,553,895. 

“ This looks at first blush like a formidable amount to withdraw from the cash 
resources of the banks, but when it is considered that it is counted as a part of their 
required reserves, the question is reduced simply to one of the locality where the money 
is kept. The required reserves on February 14 were $225,547,198, and of this amount 
$3,469,202 was kept in the redemption fund at Washington. 

“The essential change made by the Fowler bill would be in adding about $17,200,- 
000, to required reserves to afford the 25 per cent required by the bill against outstand- 
ing notes. This would raise reserve requirements under the bill to $242,769,475, of 
which $48,553,895 would be in Washington and $194,215,580 would be in cash in the 
custody of the banks. The New York banks held more cash on February 14 than 
would be required by the Fowler bill, and their position in this respect would not be 
changed to their disadvantage. 

“ One of the greatest advantages to the banks under the bill would be the free 
control of their own resources. Instead of keeping in the treasury, as was the case on 
February 14th, United States bonds to secure circulation tothe amount of $70,782,1co. 
United States bonds to secure public deposits to the amount of $4,891,coo, and other 
bonds to secure public deposits to the amount of $67,243,912, all these bonds would 
be returned to them and they would be able to convert them at will into cash. The 
net result would be an increase in reserve requirements of about $17,200,000, the 
transfer from the vaults of the New York banks to Washington of about $45,000,000, 
and the return to the banks by the Government of $142,000,coo, or a net gain to the 
banks of available assets to the amount of about $125,000,000. 

“The United States 2 per cent bonds would be bought back by the custodians of 
the guaranty funds, with the purpose of withdrawing them from the market and 
maintaining their value. The Fowler bill provides that they should be purchased at 
the price of 104, in order to guard against any loss resulting from their abandonment 
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as a basis of circulation. The theory of the bill is to draw these 2 per cent bonds in- 
to the guaranty fund and hold them there until maturity, when they would be paid off 
in cash by the Government and the proceeds would be invested for the guaranty fund 
in other United States bonds or other good securities. Under this arrangement, $70,- 
782,100 of United States bonds would be handed back to the national banks of New 
York, to be disposed of to the Government for cash to about an equal amount, which 
cash could be lent in the market at current rates, while the privilege of issuing notes 
would remain unimpaired. 

“A little computation will show that the ability to lend the proceeds of the bonds 
at the current rate of interest would be an advantage to the banks. They would be 
‘required to pay 2 per cent upon their circulation, which is 1% per cent higher than 
they now pay, and they would lose the interest on the 2 per cent bonds; but with 
money at 5 per cent. they would still make a profit above what they now make by tying 
up their capital in 2 per cent bonds. Moreover, they would have the privilege of is- 
suing notes in addition to those now out, up to the full amount of their capital, in 
case of need, without tying up one dollar of their resources in any investment in bonds. 
This unusual power of issue of the New York city banks by the last report to the 
Comptroller was $43,834,365. A further power of issue is given in emergencies to a 
second sum equal to the capital, or $112,500,000., 

“The entire scope of the bill is designed to encourage commercial transactions 
by giving the banks control of their own resources for loans to customers. I am 
satisfied that if bankers would take the time to analyze its provisions they would be 
convinced that instead of being radical or disturbing it is really a moderate and con- 
servative measure which would benefit them as well as their customers and the 
public.” 


PHILADELPHIA CLEARING HOUSE RESOLUTIONS ON ALDRICH BILL. 


Atan adjourned meeting of the Clearing House Association, held at noon on April 
10, the following resolutions reported by the special committee on financial legislation 
were unanimously adopted and signed for each of the thirty-two banks of the asso- 
ciation: 

Whereas the Aldrich bill as passed by the Senate embodies provisions which 
would seriously restrict the ability of national banks to extend accommodations to 
the business public and require the withdrawal as directors of many of the best men 
now identified with our banking institutions ; and 

Whereas the said bill would revolutionize the legal reserve requirements of the 
national bank act by introducing into reserves approved bonds, which, in our opinion, 
have no place in bank reserves, and by increasing the cash reserves of national banks 
would withdraw many millions of dollars now available for loans to the business 
community, to be locked up in vaults or invested in specified bonds; therefore, be it 

Resolved, That in our judgment the transfer of this money from banks where it 
is now available for lending purposes to an idle fund would seriously impair the work- 
ing capital of the country and result in the curtailment of credits to the very class of 
borrowers the bill is intended to benefit. E 

Resolved, That while there is every reason to forbid loans by a bank to its offi- 
‘cers, there is very serious objection to such prohibition against loans to directors or 
companies in which directors are interested. This would tend to briny about the 
withdrawal from boards of directors of the men who have in the past proved most 
helpful by their counsel and business experience. 

Resolved, That a temporary measure, such as the Aldrich bill was avowedly de- 
signed to be, and which is not called for by any present emergency, should not be 
permitted greatly to change the conditions under which the national banks are now 
operating, as such changes would seriously disturb the business interests of the 
country, and that unless sections 8 and 11 be eliminated it would be advisable to dis- 
approve the bill entirely. 

We would therefore most respectfully urge that the entire matter of our banking 
and currency laws should be referred by Congress to a commission composed of rep- 
resentative business men and financiers, in conjunction with members of the Senate 
and House of Representatives, to consider thoroughly the subject of our national 
finances and to present the result of their investigations and deliberations at the next 
session of Congress. 





LEGISLATION IN 1908. 
RESERVES OF TRUST COMPANIES IN NEW YORK. 


Section 1. Section One Hundred and Sixty-four of Chapter Six Hundred and 
Eighty-nine of the Laws of 1892, entitled “ An act in relation to banking corpora- 
tions,’ as added by Chapter Three Hundred and Thirty-seven of the Laws of 1906, 
is hereby amended to read as follows: 

Sec. 164. Every trust company having its principal place of business, or a branch 
office for the receipt and payment of deposits in a borough in any city in the State, 
which borough had, according to the last preceding State or United States census, a 
population of 1,800,000 or over shall at all times have on hand a reserve fund equal 
to atleast 15 per centum of the aggregate of its deposits, exclusive of moneys held 
by it in trust, which are not made payable under the conditions of the trust within 
thirty days, and also exclusive of time deposits not payable within thirty days repre- 
sented by certificates showing the amount of the deposit, the date of issue, and the 
date when due; and also exclusive of deposits which are secured by outstanding un- 
matured bonds issued by the State of New York. ‘The whole of such reserve fund 
must consist of either lawful money of the United States, gold certificates, silver cer- 
tificates, or notes or bills issued by any lawfully organized national banking association. 

Every trust company having its principal place of business in a borough in any 
city in the State, which borough had, according to the last preceding State or United 
States census, a population of less than 1,800,000, which does not maintain a branch 
office in a borough having a population of over 1,800,000 inhabitants, according to 
the last preceding State or United States census, shall at all times have on hand a 
reserve fund equal to at least 15 per centum of the aggregate of its deposits, exclusive 
of moneys held by it in trust, which are not made payable under the conditions of the 
trust within thirty days, and also exclusive of time deposits not payable within thirty 
days represented by certificates showing the amount of the deposit, the date of issue, 
and the date when due; and also exclusive of deposits which are secured by out- 
standing unmatured bonds issued by the State of New York. 

The whole of such reserve fund may, and at least two-thirds thereof must, con- 
sist of either lawful money of the United States, gold certificates, silver certificates, 
or notes or bills issued by any lawfully organized national banking association, and 
the balance thereof over and above the part consisting of lawful money of the United 
States, gold certificates, silver certificats, notes or bills issued by any lawfully organ- 
ized national banking association must consist of moneys on deposit subject to call 
in any bank or trust company in this State having a capital of at least $200,000 or a 
capital and surplus of at least $300,000, and approved by the superintendent of banks. 

Every trust company having its principal place of business elsewhere in this 
State shall at all times have on hand a reserve fund equal to at least 10 per centum of 
its aggregate deposits, exclusive of moneys held by it in trust which are not made 
payable under the conditions of the trust within thirty days, and also exclusive of 
time deposits not payable within thirty days represented by certificates showing the 
amount of deposit, the date of issue, and the date when due; and also exclusive of 


deposits which are secured by outstanding unmatured bonds issued by the State of 
New York. 


The whole of such last mentioned reserve fund may, and at least 50 per centum 
thereof must, consist either of lawful money of the United States, gold certificates, 
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silver certificates, or notes or bills, issued by any lawfully organized national banking 
association; and the balance thereof over and above the part consisting of lawful 
money of the United States, gold certificates, silver certificates, notes and bills, issued 
by any lawfully organized national banking association, must consist of money on de- 
posit subject to call in any bank or trust company in this State having a capital of at 
least two hundred thousand dollars or a capital and surplus of at least three hundred 
thousand dollars and approved by the superintendent of banks. 

The amounts to be kept on hand, as above provided, shall be called the lawful 
money reserve. If the lawful money reserve of any trust company shall be less than 
the amount required by this section such trust company shall not increase its liability 
by making any new loans or discount otherwise than by discounting bills of exchange, 
payable onsight, or making any dividends of its profits until the full amount of its 
lawful money reserve has been restored. The superintendent of banks may notify 
any trust company whose lawful money reserve shall be below the amount herein re- 
quired to make good such reserve, and if it shall fail for thirty days thereafter to make 
good such reserve, such trust company shall be deemed insolvent and may be pro- 
ceeded against as an insolvent moneyed corporation. 

Sec. 2. This act shall take effect immediately, except that prior to July first, nine- 
teen hundred and eight, that part of such lawful money reserve above required to 
consist of lawful money of the United States, gold certificates, silver certificates, or 
notes or bills issued by any lawfully organized national banking association must 
equal at least 5 per centum of the aggregate amount of the deposits of a trust com- 
pany, if its principal place of business is located in any city of the State having a 
population of 800,000 or over, and must equal at least 3 per centum of the aggregate 
amount of its deposits, if its principal place of business is located elsewhere in the 
State; that on and after July first, nineteen hundred and eight, that part of the lawful 
money reserve above required to consist of lawful money of the United States, gold 
certificates, silver certificates, or notes or bills issued by any lawfully organized na- 
tional banking association must equal at least 10 per centum of the aggregate amount 
of the deposits of a trust company, exclusive of moneys held by it in trust, which are 
not make payable under the conditions of the trust within thirty days, and also ex- 
clusive of time deposits not payable within thirty days, represented by certificates 
showing the amount of deposit, date of issue, and date when due, if its principal place 
of business or a branch office for the receipt and payment of deposits is located in a 
borough in any city in the State, which borough had, according to the last preceding 
State or United States census, a population of 1,800,coo or over, and must equal at 
least 744 per centum of the aggregate amount of its deposits, exclusive of moneys 
held by it in trust which are not made payable under the conditions of the trust with- 
in thirty days, and also exclusive of time deposits not payable within thirty days rep- 
resented by certificates showing the amount of the deposit, the date of issue, and the 
date when due, if its principal place of business is in a borough in any city in the 
State which borough had, according to the last preceding State or United States 
census, a population of less than 1,800,000, and such trust company does not main- 
tain a branch office in a borough having a population of over 1,800,000 inhabitants, 
according to the last preceding State or United States census, and must equal at 
least 4 per centum of the aggregate amount of its deposits, exclusive of moneys held 
by it in trust, which are not made payable under the conditions of the trust within 
thirty days, and also exclusive of time deposits not payable within thirty days, repre- 
sented by certificates showing the amount of the deposit, the date of issue, and the 
date when due, if its principal place of business is located elsewhere in the State; pro. 
vided, however, that on and after February 1, 1909, the entire amount of such part of 
said reserve must be at all times maintained and kept on hand as above required. 





LEGISLATION IN 1908. 


QUARTERLY STATEMENT OF BANKS IN MISSISSIPPI. 


H.B.No.179, Laws of Mississippi, 1908. An Act to amend Section 256 
of Chapter 14, of the Code of 1906, requiring every bank and 
branch bank and every person, corporation or association of per- 
sons receiving money on deposit or issuing or buying or sell- 
ing exchange, or otherwise doing a banking business, to make 
a balanced statement to the Auditor of Public Accounts, at 
least four times in each year of the condition of the bank or 
banking business and each branch bank thereof. 

Section I. Be it enacted by the legislature of the State of Mississippi, that Sec- 
tion 256, of Chapter 14, of the Code of 1906, be and the same is hereby amended to 
read as follows: Every bank and every branch bank and every person, corporation 
or association of persons receiving money on deposit, or issuing or buying or selling 
exchange, or otherwise doing a banking business, shall make a balanced statement 
under the oath of the owner or some one or more of the officers of the bank to the Auditor 
of Public Accounts,at least four times in each year of the condition of the bank or banking 
business and of each branch bank thereof, showing the resources and liabilities thereof, 
and the amount of the indebtedness to the bank which is owing by its owners or 
stockholders and officers and directors on the blank forms prescribed by the Auditor 
and in duplicate. On receiving the Statement the Auditor shall examine it, and if 
found correct, shall file one copy and return the other to the bank, endorsed, “‘Ex- 
amined and found correct” and the bank, and each branch bank shall thereupon, 
within ten days cause the same to be published with endorsement of the Auditor, at 
its own expense, in a newspaper published at the place of the domicile of such bank 
or branch bank, or if there be none, so published, in a convenient newspaper having 
a circulation in such place. 


Sec. 2. That this act take effect and be in force from and after its passage. 
Approved March 5, 1908. 


BANK CAPITAL AND DIRECTORS INSPECTION IN MISSISSIPPI. 


H.B. No. 417, Lawsof Mississippi, 1908. An Act tocompel payment of 
capital stock of banks and trust companies in actual cash before 
beginning business,and that no bank can begin business without 
a paid up capital to the amount of at least $10,000.00 in towns 
of five hundred inhabitants or less, and at least $15,000.00 in 
towns and cities of over five hundred inhabitants, and to make 
it obligatory upon the directors of the bank or branch banks 
and trust companies to make quarterly examinations of the 
books, accounts and securities and certify the same to the 
Auditor. 

Section 1. Be it enacted by the legislature of the State of Mississippi, That every 
bank and every person, corporation or association of persons hereafter organized for 
the purpose of receiving money on deposit, issuing, buying or selling exchange, or 
doing a banking business in this State, shall, before beginning business, have acapital 
of not less than the following amounts: 

In towns of five hundred inhabitants, or less, $10,000.00. 

In towns and cities of over five hundred inhabitants, $15,000.00, 

The above amounts specified shall be paid in cash before beginning business, but 
any bank may havea larger amount of capital stock, and the additional amount shall 
be paid in not less than five equal monthly insta!lments, to commence within thirty 
days after the organization of such capital stock is authorized and a sworn statement 
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signed by all the organizers of such banking institution or trust company shall be 
rendered to the Auditor of Public Accounts, stating that the provisions of this act 
have been complied with, and when such statement has been acknowledged as re- 
ceived by the Auditor, the said institution may begin business under its charter, pro- 
vided that any false statement rendered shall subject the members thereof to a fine 
of not less than one hundred dollars, which the Auditor is hereby empowered to en- 
force the collection thereof. 

Sec. 2, That it is hereby the duty of the directors, or a majority thereof of all 
banks, branch banks and trust companies doing business in this State to make a per- 
sonal inspection on the first Wednesday of the months of January, April, July and 
October of every year, or within ten days thereafter, of the books, accounts and se- 
curities of their institution, and certify their findings to the Auditor of Public Ac- 
counts, under oath, and if this section is not so complied with, the Auditor, at the 
end of the aforesaid months, is hereby authorized to collect from the bank, branch 
bank or trust company, not less than one hundred, nor more than five hundred dol- 
lars for each failure. 

Sec. 3. Upon satisfactory proof of the violation of any of the provisions of this 
act, it shall be the duty of the Auditor of Public Accounts to impose upon the offend- 
ing person or corporation, the penalties provided in this act, and the Auditor shall 
promptly notify the parties of the amount of the penaltyimposed. If such penalty is 
not paid within thirty days of the serving of this notice, the Auditor shall certify all 
of the facts to the district attorney of the district of the domicile of the person, per- 
sons or corporation involved, and it shall be the duty of that officer to institute , 
suit in the name of the State, in the proper justice or circuit court, for the collec- 
tion of the penalty. 

Sec. 4. That this act take effect and be in force from and after its passsage. 

Approved March 19, 1908. 


BANK CLEARING HOUSE ASSOCIATION IN MISSISSIPPI. 


S. B. 153, Laws of Mississippi, 1908. AN Act to authorize banks and 
banking institutions to establish clearing house associations, for 
improvement and economy of business methods, and in service 
to the public. 

Section t. Be it enacted by the legislature of the State of Mississippi, That banks 
and banking institutions in any municipality or county in this State may organize and 
establish clearing house associations, composed of such banks and banking institutions 
as may become members thereof, by voluntary action for the purpose of effecting daily 
settlements and exchanges by and between the associate banks, the payments or 
settlements at such clearing house of daily balances between such members re- 
sulting from exchanges, payments of checks and other orders for money, and for 
the purpose of making provision for the proper conduct and management of the 
banking operations of such municipality or county, and of the members of such 
association. 

Sec. 2. That such clearing house associations, by the action of the members 
thereof, shall have power to adopt and enact rules, regulations and by-laws providing; 
(a) for officers and business agents of such clearing house association, and for the 
maintenance of same; (b) for the conduct of the affairs and business of the associa- 
tion ; (c) for the settlement of difference or controversies between members thereof, 
relating to bankingtransactions; (d) for aid from such clearing house association or 
the members thereof to any bank or member which may become involved or em- 
barrased; (e) to collect dues, fees and payments as fixed by the by-laws or regulations 
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from members thereof, for any of the purposes of such association; (f) to advance 
monies or loans to any member on deposit of collateral or other securities; (g) to 
provide uniform charges for collections of accounts or orders, and for uniform rates 
of exchange or discounts, not to exceed the legal rates of interest and discount pro- 
vided or required by the general laws of the State of Mississippi; (h) and generally 
to encourage a faithful and honest administration of banking trust and public duties 
to aid in the preservation of public credit and of confidence in the financial systems 
and conditions of the State of Mississippi, and the business communities thereof. 
Sec.2. That thisact shall take effect and be in force from and after its passage. 


FINANCIAL LEGISLATION. 


From Fisk & Robinson’s ** Montuiy BuLLetin oF INVESTMENTS,” April 1, 1908. 

There are still presented the old arguments that the people will not tolerate a 
change from our present “‘safe”’ system of currency, that the problem is a very com- 
plicated one, that haste is undesirable, and that an emergency currency based on na- 
tional and municipal bonds is preferable at thistime to any measure of real reform. 
The fact is, the question is not an abstruse one, but, on the contrary, is compara- 
tively simple. It is true that our citizens are not familiar with its details—that is 
hardly to be expected—but they certainly do not oppose currency reform, and if they 
did it would not absolve their representatives from the duty of studying the question 
sufficiently to enable them to exercise intelligent leadership of public thought, and to 
obtain for their constituency the enormous advantages of a currency and banking 
system which will not only minimize crises and prevent panics, but which at the pres- 
ent juncture, would do more to restore confidence and revive business than any single 
act Congress could pass, with the exception, possibly, of that dealing with the modi- 
fication of the Sherman anti-trust law. 

It is conceded that a bank credit currency is not the best solution of our mone- 
tary problem. Long ago we pointed out the distinct superiority of a central bank of 
issue and rediscount to be employed in connection with a bank credit currency system. 
Realizing, however, the unlikelihood of securing so desirable a measure, we have 
taken some pains to state clearly the merits of bank credit currency, especially as 
such a system could readily be incorporated with a central bank should it be created 
at a later day. We have shown that a bank credit currency, as found by actual 
practice in foreign countries, is safe and satisfactory; also that such a system prevailed 
in the six New England States from almost the birth of the nation and was destroyed 
not through inherent defects, but through a combination of the exigencies of war and 
politics, and then only after a fight of two years in Congress and by a very narrow 
majority. Singly, neither of these two forces could have overthrown it, so thoroughly 
was it intrenched in the respect and confidence of the people. It only remains now to 
show that the principle on which a proper bank credit currency is founded is so 
sound that many individual state banks throughout the United States, although un- 
supported by uniform statutes, or the cooperation enjoyed by the 506 New England 
banks, operated successfully under it with practically no loss to their noteholders, 
and with great advantage to the community. 

The history of banking and currency in the United States may be divided roughly 
into three periods —that between the close of the Revolution and the panic of 1837; 
the period from that date to the creation of National Banks in 1864, and the.period 
which has since elapsed. The story prior to 1837, especially in the South and West, 
is, in the main, one of banking weakness and disaster, due to ignorance of funda- 
mental principles, insufficient capital, intentional dishonesty in management, in- 
adequate redemption facilities and assets unsatisfactory both in character and value. 
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REPORT OF THE LOAN COMMITTEE OF THE NEW 
YORK CLEARING HOUSE ASSOCIATION, 1907-8. 


President and Members of the New York Clearing House Association. 
GENTLEMEN: 

T a meeting of the Clearing House Association, held October 26th, 1907, to con- 
sider the disturbed state of financial affairs and to take such remedial action as 
might be possible, the undersigned Clearing House Committee, with the Pres- 

ident of the Association were appointed to act as a Loan Committee with power to 
associate with them such other bank officers as they judged necessary. 

If had been hoped that the crisis imminent for a week previous might be suc- 
cessfully met without the necessity for the issuance of Clearing House Loan Certifi- 
cates, in spite of the urgent application for assistance from several banks, members 
of the Association. Such assistance had been given through joint action of many of 
the banks who advanced cash to the applying banks, receiving participating receipts 
for their several payments and the Clearing House Committee holding the collateral 
security at the Clearing House. 

Public apprehension grew so rapidly, however, and the drain upon all the banks 
so severe that it was soon evident that no inferior expedient would suffice to make 
effective the aid which it was apparent must shortly be solicited by other members 
of the Association, and the Committee then determined to recommend the appoint- 
ment of a Loan Committee. 

The Committee was unanimously appointed at noon, October 26th, 1907, and 
forthwith proceeded to issue loan certificates, blank certificates and proper stationery 
having been stored at the Clearing House for such an emergency. Under the terms 
of the resolution creating the Committee, the following bank officers were appointed 
as Associates of the Committee: James G. Cannon, Vice-Pres’t Fourth National 
Bank; Henry P. Davison, Vice-Pres’t First National Bank; Walter E. Frew, Vice- 
Pres't Corn Exchange Bank; Gates W. McGarrah, President Mechanics National 
Bank; Albert H. Wiggin, Vice-Pres’t Chase National Bank. 

To these gentlemen was assigned the duty of passing upon the collateral offered 
for loans, and certifying to its sufficiency before the issuance of certificates. 

The assistance rendered by the members of the Associate Committee materially 
lightened the labors of the Loan Committee, and the systematic methods employed 
in handling the mass of collateral pledged for certificates insured the transaction of 
the business of the Committee without delay or complication. 

Eleven million two hundred and thirty-five thousand dollars in certificates were 
issued to take up the participating receipts given for loans advanced from October 
1gth to October 26th, and the interest due for such advances was included in the 
first distribution of interest on the 15th of the following month. 

Until nearthe retirement of all but a small portion of certificates issued, your Com- 
mittee met onthe morning of every business day and frequently after noon, at least 
three members always being present and generally all of the Committee. 

The date of the first issue was October 26th, 1907. The date of the first can- 
cellation was November 14th, 1997. The date of the final issue was January 30th, 
1908. The date of the final cancellation was March 28th, 1908. Gross issue, $101,- 
060,000. Maximum amount outstanding was $88,420,000, Dec. 16th, 1907. 

During this period, there passed through the hands of the Committee, includ- 
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iginal deposits of securities, substitutions of securities (both withdrawals and 


if 


ing o 


deposits) collateral aggregating in amount $453,000,000, of which $330,000,000, or 
72.92 % consisted of commercial paper and $123,000,000 or 27.08 ¢ was made up of 


stocks, bonds and short time railroad and other similar notes. 


Of the 52 banks constituting membership in the Association, 32 took out loan 
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certificates, from whom was received in interest $1,116,245.83, which amount, of 
course, was paid to banks holding said certificates. 

3,548 loan certificates were issued as follows: 412 at $100,000 each, $41,200,000, 
522 at $50,000 each, $26,100,000. 1,005 at $20,000 each, $20,100,000. 1,123 at 
$10,000 each, $11,230,000. 486 at $5,000 each, $2,430,000. 

The greatest amount of certificates issued to any one bank was $17,000,000 and 
the smallest $250,000, the latter amount in two cases. 

The time elapsed from the first issue, October 28th, 1907, to the final cancella- 
tion, March 28th, 1908, was 22 weeks or 154 days, as compared with 19 weeks or 
133 days in 1893. 

NEw York, April 7, 1908. Respectfully submitted, 

Jas. T. WOODWARD, Chairman; W. A. NASH, DUMONT CLARKE, 
A. B. HEPBURN, EDWARD TOWNSEND, A. GILBERT, 
Clearing House Committee. 


Additional data relating to Loan Certificates : 

RESOLUTION APPOINTING COMMITTEE, ADOPTED OCTOBER 26, 1907. 

Resolved: That the Clearing House Committee, with the President of the Associa- 
tion, be authorized to receive from banks, members of the Association, bills receiv- 
able and other securities to be approved by said Committee, who shall be authorized 
to issue therefor to such depositing banks, Loan Certificates bearing interest at 6 per 
cent. per annum, and such Loan Certificates shall not be in excess of 75 per cent. of 
the market value of the securities or bills receivable so deposited and such certificates 
shall be received and paid in settlement of balances at the Clearing House, and all 
rules and regulations heretofore adopted in the issue of such certificates shall be in 
force in the present issue. Said Committee shall have power to associate with it 
such other bank officers as they may judge necessary. 

The percentage of maximum amount of certificates outstanding December 16, 
1907 ($88,420,000), to total net deposits of Clearing House Banks ($1,066,865,900) 
was 8.28. 

The percentage of aggregate amount of certificates issued ($101,060,000) to 
deposits as above, was 9.38. 

Table showing use of Loan Certificates in paying balances at the Clearing 
House: 


Total Loan Certif's Per 
balances. paid in. Cent. 


*October $64,648,593 $54,460,000 .84 
November 218,702,635 211,475,000 .96 
December 203,340,855 198,200,000 .97 

1908, 
January 337,895,293 64.57 5,000 -19 


: $824,587, 376 $528,710,000 64 
* Five days. 

OFFICERS AND CLEARING HOUSE CoMMITTEE OF THE NEW YORK CLEAR- 
ING HOUSE ASSOCIATION.—President, Alexander Gilbert, President Market & 
Fulton National Bank. Secretary, Albert H. Wiggin, Vice-President Chase Na- 
tional Bank. Manager, William Sherer. Assistant Manager, William J. Gilpin. 

CLEARING HOUSE COMMITTEE.—James T. Woodward, President Hanover 
National Bank. William A. Nash, President Corn Exchange Bank. Dumont 
Clarke, President American Exchange National Bank. A B. Hepburn, President 
Chase National Bank. Edward Townsend, President Importers & Traders’ Na- 
tional Bank. Alexander Gilbert, President N. Y. Clearing House Asso’n, Ex-officio. 
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MODE RN METHODS 


pRACTICAL BANKING | 


Receiving Teller’s Department. 


BY M. F. BAUER, 
Paying Teller of the American Exchange National Bank, New York. 


PART XVI. 


T is obvious that that which is of greatest interest and the 
greatest concern of the teller personally is when the final 
figures of the proof are brought together they will tally. 
To this end every effort is made and every precaution is 
taken by the teller so that the department may feel rea- 
sonably sure when the work has once been performed 
there will be no necessity for going over it again; for 
no one who is not familiar with the bank teller’s depart- 
ment work can realize what it means to look for a dif- 

ference. It is not only tiresome and fatiguing but nerve-racking as 
well, to say nothing of the disquieting and embarrassing feeling which 
must overcome one when such differences are repeated in short inter- 
vals without being brought to light. I can say for myself—and I 
have heard other tellers say—that we would sooner do another full 
day’s work than spend one single hour hunting for a difference in 
the cash. 

However important it may be for a teller to be competent to prove 
his cash, there are other matters in the receiving of the deposits which 
are of equal importance. In order that these matters may receive 
the care and attention which they deserve the teller must be alert and 
equal to the occasion. He must not become mechanical, but at all 
times remain thoughtful of his responsibility, and quick to realize 
when anything out of the ordinary presents itself to give it due con- 
sideration. 

For instance, checks deposited in and drawn on his own bank are 
virtually paid by him when he receives them, just asif they had been 
presented to the paying teller for either cash or certification. Such 
checks when passed by him and afterward found to be not good may 
be returned to the depositor, if the latter will be in no worse position 
if compelled to refund than before he made the deposit. Whether 
the bank has a right to return such checks to the depositor at all 
events is a legal question which the courts have decided in different 
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ways. It would seem to me thatthe decision depénds upon the point 
of view which the court takes of the interior working of the bank; 
that is to say, whether they take into account the fact that the 
banks give credit in the pass-book and even on their books for checks 
before they have ascertained whether the checks are good. 

Some depositors may have two or more different accounts in the 
same bank, and they may also have accounts in other banks. With 
the former the teller must carefully compare the name of the account 
with the deposit slip, pass book, and endorsement on the checks, that 
they agree, for much trouble and annoyance later on is thereby 
avoided; with accounts of the last named sort, the teller must have 
sufficient knowledge of the responsibility of the depositor in placing 
to his credit his checks drawn on other banks. 

Individual depositors may represent corporations in some official 
capacity; they may be agents or attorneys of principals, executors or 
trustees of estates. Cases of this kind where both the signer as official 
and the payee as individual of the checks are one and the same per- 
son are cloudy transactions, and require the sanction of the officer of 
the bank in authority to receive them. This rule, however, does not 
apply to members of firms. 

I have thus far spoken of complications in bona fide transactions; 
among these I might include also simple overdrawing of the account, 
either through checks previously deposited, having been returned 
unpaid, or perhaps through some clerical error; sometimes checks 
are dated ahead and deposited as cash before maturity. These, of 
course, are charged back to the account of the depositor if credit has 
already been given, and are then treated like promissory notes. 

But like every business man, so one of the teller’s sources of trouble 
lies in the dishonesty of some of the people with whom he may 
deal. The dishonesty has generally the character of a fraud. The 
intended victim may be the bank itself or it may be some third party. 
In either case the teller must be vigilant, since the victimized out- 
sider may demand damages from the bank if the teller has been re- 
miss in his duties, and enabled or facilitated the fraud through his 
contributory negligence. 

Perhaps the most common form of deceit practiced on the bank 
is what is known as ‘‘kiting;’”’ we understand by kiting a sort of con- 
spiracy among two or more irresponsible parties for the purpose of 
raising money or sustaining credit by means of fictitious commercial 
paper. The scheme is based on the universal practice of our banks 
to give credit to a depositor for the checks which he deposits without 
knowing whether the checks are actual//y good, and on the further 
fact that the banks do not learn until about twenty-four hours after- 
ward whether or not the checks are good. Two persons, neither of 
whom may have more than $10 in his bank, can therefore give to each 
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other their check for $1,000, and thus obtain credit for $1,000—a 
credit which holds good, of course, only for 24 hours. If three or 
more persons take part in this game, it can thus be played for a 
number of days or weeks through an ingénious exchange of checks. 
Of course the end in view may not be to fleece any of the banks used 
in the transaction, but it is clear that in such a hazardous game any 
slight oversight or miss may overthrow the entire house of cards and 
leave one or more of the banks with a lot of worthless paper in their 
hands. 

The teller should, therefore, at the slightest suspicion of any such 
game being practiced on his bank, study not only the checks de- 
posited by the customer, but also those drawn by him. If it appears 
that these daily transactions closely resemble each other the matter 
should at once be brought to the attention of the officers and no fur- 
ther credit should be made until the checks deposited are certified. 

After the Receiving Teller has finished the checking of the de- 
posits he examines the back of the checks to ascertain whether the 
endorsements require to be guaranteed by the bank or whether the 
checks will be paid by the drawee bank without a guarantee. 

The New York banks generally have two endorsement paid 
stamps which they use for checks payable in the city. One reads: 

The name of the bank, 

Payable through the New York Clearing House. 

Date. 

While the other reads: 

The name of the bank, 

Payable through the New York Clearing House. 

Endorsements guaranteed. 

Date. 

One is called the plain stamp; the other the guarantee. 

Some banks use only the latter stamp—the guarantee—contend- 
ing that their position is no worse as they are practically responsible 
for all prior endorsements. 

This method, I think, was brought about years ago when the 
drawee banks would pay no checks that were endorsed with a rubber 
stamp, without a guarantee by the last endorser, namely, the bank, 
and finding it too tedious, with the number of checks which they 
had, to separate the stamped from the written endorsements, the 
banks guaranteed every check, and thus some banks have continued 
that practice. 

Custom has greatly changed this requirement of a guarantee of 
stamped endorsements, as one hardly finds anything else but stamped 
endorsements now-a-days. Of course these stamped endorsements 
are not merely a plain stamp just giving the name of the payee, for 
such endorsements would even now not be taken without a special 
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guarantee by the bank, but the stamp not only includes the name of 
payee or endorsee, but transfers the title of the check to a special 
party—usually the bank. _ There is hardly a bank now that would re- 
fuse to pay a check with stamped endorsements which transfer title 
from one to the other without a guarantee. 

There are, however, certain endorsements which paying banks 
require to be guaranteed, such as endorsements signed by attorneys 
or agents endorsing for their principals, cashiers, bookkeepers, or 
managers of firms or corporations, other than the regular officers, 
endorsements with initial of person endorsing for payee or endorser, 
etc. Theteller must know the limit of authority in all such cases. 

The Receiving Teller must be familiar with the endorsements put 
on by the depositor; and as time does not permit to examine each in- 
dividual check, a glance should be sufficient for him to decide what 
endorsement paid stamp the checks require. It is well, however, to 
make a rule that all checks of a certain amount and upward be exam- 
ined as though the bank were paying the check, in order that, any in- 
termediate endorsements being informal or lacking, or any other 
irregularity on the check, attention of the depositor may be called to 
it at once. 

I would also suggest not to be too generous in the use of the guar- 
antee stamp where checks are not individually examined; and while 
bearing in mind what the custom is, I think it is better to let the 


paying bank return the check if they require a special guarantee, and 
then to decide whether to guarantee or return it to the depositor. 

It is well as a general proposition to keep in view that there are 
and must be accounts which require every check to be critically ex- 
amined, not only for endorsements but also the face from top to bot- 
tom. No doubt every bank has some which are sometimes called in 


cant ‘‘shyster accounts, 
with them whatever. 


and it does not pay to take any chances 


To be Continued. 


OWING to continuous and unusual demands for the issue of June, 1907, the 
file of that number has been almost exhausted, and the JOURNAL is now unable to 
supply copies of that number even to subscribers who desire same for binding, where 
found to be missing. 

We will therefore be glad to purchase copies of the June number from those who 
have no special use for it, and pay for the same, either by giving any other number 
desired, or 40 cents in cash. 





QUIRIES AND CORRESPONDENC 
SL 


This department is carried on for the benefit of all 
our subscribers, who are entitled to submit questions of 
general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of 
those submitting inquiries are published, unless special 
request is made to the contrary. 

For unpublished replies of a private nature a reasonable charge is made. 


PAYMENT OF PROTESTED CHECK. 


Opinion expressed that bank is not obliged to pay a protested check, face and fees, when presented a 
second time ; and that its safest course is to refuse payment unless expressly 
authorized by its customer. 


MERCHANTS AND MINERS BANK, 
Editor Banking Law Journal. OaK HILL, W. VaA., March 19, 1908. 


DEAR S1R:—A gives B his check drawn on The State Bank. C cashes the 
check for B and deposits it in The First National Bank for his credit. The First 
National Bank sends this check to The State Bank for collection. A does not at 
that time have sufficient funds to his credit to pay the check, and the check is pro- 
tested and returned to B by way of the same route through which it was sent to The 
State Bank. After receiving this check protested, B takes it in person to The State 
Bank and again demands payment, as he has been informed by A that he (A) now 
has sufficient funds to his credit to pay the check. Should The State Bank pay this 
check with protest fees if A has sufficient funds to his credit to meet same, and 
would they incur any liability by so doing? Also, would The State Bank incur any 
liability by refusing to pay this check and protest fees when presented the second 
time, provided A had sufficient funds to his credit to meet same? 

Yours very truly, T. H. HoOoPER, Cashier. 


Answer.—We believe it is the practice of certain banks to pay 
protested checks, face and fees, when presented a second time and 
the funds are sufficient. If the customer objects to being charged 
with the fees, he is requested to withdraw his account. 

But as matter of strict law, it is doubtful whether the drawee bank 
has authority to pay the face of a protested check, when presented a 
second time, and it certainly has no authority to pay the protest fees 
in addition tothe face of the check, without express instruction or 
authorization from its customer. The protest fees represent a debt, 
collectible by holder from drawer, but where the latter has not au- 
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thorized the bank to pay this debt, it does so at its own risk. Andas 
to payment of the face of the protested check, while the original check 
is an order and authority to the bank to pay its amount, the question 
is, does this order and authority continue after the check is once dis 
honored, so that payment upon a second presentment is valid or is 
such order and authority revoked and terminated by the first present- 
ment and refusal, so as to make subsequent payment of the dishonored 
instrument one at the bank’s own risk ? 

It would seem the safer course for the bank to refuse to pay the 
protested check, face and fees, and let the drawer take up his protested 
instrument and issue a new check for the amount. We do not believe 
the drawee bank would incur any liability to the drawer for refusing 
to pay the protested check. Of course, if the drawer expressly au- 
thorizes the bank to make payment of the protested check, with the 
fees, that removes all question; but in the absence of such express 
authority, we believe the bank has a right to refuse and would not be 
held liable in damages for so doing. 


NOTE GIVEN IN CONSIDERATION OF SLANDER. 


Enforceable by holder in due course against maker, unless latter can disaffirm on ground of infancy. 





Editor Banking Law Journal. , NEB., March 27, 1908. 
DEAR SIR:—We hold a note given by a party to a woman, which note we took 
without reference to the endorsement of the woman. As near as I can learn there 
were two notes given, one to an attorney and one to the lady, and the maker 
of the note, I understand, is going to contest same, as he says the notes were given 
without value received, and that they forced him to give the notes on account of him 
slandering the woman. [ understand that his brothers have had a guardian appointed 
for the purpose of avoiding these notes. The maker of notes is the owner of 140 
acres of land worth $100 per acre with no encumbrance; and, as we took the note in 
good faith and in the usual course of business, would like to have your opinion in 
regard to the matter. CASHIER. 


Answer—The bank, as we understand, is the holder for value be- 
fore maturity of a negotiable note by indorsement of the payee. As 
such, it holds the note free from any defense of the maker against the 
payee that the maker had slandered the payee and that the maker was 
forced to give the note in satisfaction of the injury done by the slander. 
The Negotiable Instruments Law provides that a holder in due course 
‘tholds the instrument free from any defect of title of prior parties 
and free from defenses available to prior parties among themselves 
and may enforce payment of the instrument for the full amount there- 
of against all parties liable thereon.” It defines the defect of title of 
the prior party negotiating the instrument, which the holder in due 
course takes free from, as follows: ‘‘The title of a person who nego- 
tiates an instrument is defective within the meaning of this act when 
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he obtained the instrument, orany signature thereto, by fraud, duress, 
or force and fear, or other unlawful means, or for an illegal consid- 
eration, or when he negotiates it in breach of faith, or under such 
circumstances as amount to a fraud.” 

The bank, therefore, would seem to have a right of enforcement 
against the maker of this note, irrespective of its consideration, pro- 
vided the maker when he gave the note had capacity to makeit; that 
is to say, for instance, was not an infant or a lunatic. 

Bat the statement that the maker’s brothers have had a guardian 
appointed to avoid the note would indicate that the maker of the note 
was, and still is, an infant. Underthe law of Nebraska, a negotiable 
note of an infant is not void, but voidable only. After the infant has 
arrived at the age of 21 years he may disavow or ratify any contract, 
not made for necessaries. Ratification may be (1) express (2) acts 
which imply an affirmance (3) omission to disaffirm within a reason- 
able time. Philpot v. Sandwich Mfg. Co., 18 Neb. 54. 

In the case in question, if the maker of the note was and still is, 
an infant, and his brothers have a guardian appointed, they can prob- 
ably avoid the note held by the bank. 


LOSSES TO DEPOSITORS BY NATIONAL BANK 
FAILURES. 


Figures showing amount and percentage of losses. 


Editor Banking Law Journal: BLUEFIELD, W. VA, March 24, 1908. 
DEAR SIR :—In conversation with one of our customers this afternoon I made a 
statement that a great deal more money had been lost by people who were afraid to 


trust their money in banks and depended upon taking care of it themselves than 
was lost by bank failures. 
I have no information at hand from which to give exact figures as to the propor- 
tion of deposits that are lost to customers by reason of failures of National Banks. 
I would appreciate very much if you would give me this information. 
CASHIER. 


Answer.—You will find full information in the report of the 
Comptroller of the Currency for 1907 (see pages 26, 27 and 365). The 
number of national banks which have become insolvent from 1865 to 
1907 is 475; the aggregate claims proved against these insolvent 
national banks amount to $161,307,663; the loss to creditors, actual 
and estimated, is $47,911,583 and the per cent. of loss is 29.70. Di- 
vided by 43, the number of years during which the national bank 
system has been in operation, makes the annual average loss $1,114,- 
223. But while the annual average per cent. of loss based on deposits 
in failed national banks is 29.70 the annual average per cent. loss based 
on annual average deposits of active national banks is only 0.073, or 
7 3-10 cents on each $100. 
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ILLEGAL ELECTION OF NATIONAL BANK DIRECTORS. 


Question considered whether New York Supreme Court has power to review 
and set aside election. 


Editor Banking Law Journal, NEw York, March 30, 1908. 
DEAR SiR:—Can you give me any information on the question whether the 
New York Supreme Court has power under the Laws of this State to inquire by 
summary proceedings and review an election of directors of a National bank, doing 
business in this state, and whether, if the court finds that legal ballots were rejected 
which should have been received, the power lies in the court to declare a candidate 
on a different ticket elected, which candidate would have been elected had such legal 


ballot been received instead of rejected by the inspectors of election. 
STOCKHOLDER. 


Answer—The New York legislature has long provided a summary 
remedy by application to the Supreme Court to set aside the election 
of directors of corporations if illegal. That remedy is now proclaimed 
as section 27 of the General Corporation Law which provides: 

‘*The Supreme Court shall, upon the application of 
any person or corporation aggrieved by or complaining 
of any election of any corporation, or any proceeding, 
act or matter touching the same, upon notice thereof to 
the adverse party,or to those to be affected thereby, forth- 
with and in a summary way hear the affidavits, proofs 
and allegations of the parties, or otherwise inquire into 
the matters or causes of complaint, and establish the 
election, or order a new election, or make such order and 
give such relief as right and justice may require.”’ 

This remedy being provided for relief in case of illegal elections, 
the courts will not entertain other remedies; forexample will not in- 
terfere by injunction to restrain persons claiming to be the rightful 
trustees of a corporation, from acting as such, upon the ground that 
they have not been duly elected; the remedy must be pursued by ap- 
plication to the Supreme Court, as above provided. Mickels v. Roch- 
ester City Bank, 11 Paige Chan. 118. 

We are not aware of any proceeding under this law to contest the 
validity of the election of directors of a national bank doing business 
in New York but it would seem that _the act of Congress of July 12, 
1882 (Section 4) would give the New York Supreme Court jurisdiction. 


That provides: 

‘‘The jurisdiction for suits hereafter brought by or 
against any association established under any law pro- 
viding for the national banking associations, except suits 
between them and the United States, or its officers and 
agents, shall be the same as, and not other than, the jur- 
isdiction for suits by or against banks not organized under 
any law of the United States which do or might do a 
banking business where such national banking associa- 
tions may be doing business when such suits may be 
begun.” 

The New York courts recognize that section 29 of the New York 
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Stock Corporation Law, which requires every stock corporation to 
keep a stock book open for the inspection of stockholders, gives a 
right of inspection to the stockholder of a national bank in New York 
which will be enforced by mandamus in a proper case. See, for ex- 
ample, People ex rel Hunter v. National Park Bank, published in the 
Journat for January, 1908, at page 39. This jurisdiction of the Su- 
preme Court to enforce the rights and remedies of a stockholder in a 
national bank, which rights and remedies are provided by law for 
stockholders in state corporations, must be by reason of the jurisdiction 
conferred by the act of Gongress of 1882, above quoted; and if the 
Supreme Court has power to grant a remedy of inspection to a stock- 
holder of anational bank by virtue of the provision of a state statute, 
it would also seem to have power to grant a remedy to such a stock- 
holder to contest an election by virtue of the provision of Section 27 
of the General Corporation Law above quoted. There must be a 
remedy somewhere to review and overturn an illegal election of na- 
tional bank directors and in New York it would seem to be contained 
in the provisions of section 27 under which the court may ‘‘establish 
the election, or order a new election, or make such order and give 
such relief as right and justice may require.” 


LIABILITY OF RETIRED PARTNER FOR EXISTING FIRM 
DEBTS. 


Remains liable up to limit of statute of limitations in the absence of special circumstances. 


Editor Banking Law Journal, , WISCONSIN, April 7, 1908. 

DEAR SIR:—A and Bare partners. A is the manager and signs all obligations in 
the name of the firm. To secure indebtedness A assigns certain notes and guarantees 
the payment. A assumes all indebtedness and Bretires. A fails and a large portion of 
the assigned notes prove worthless. Bissolvent. The question is: How far and for 
how long a time after retiring is B responsible for the original debts and for the pay- 
ment of the collaterals guaranteed by the firm ? 

If you can find space and time to discuss the above question in your valuable 
publication at an early date, you will greatly oblige at least one SUBSCRIBER, 





Answer.—This question has nothing to do with the liability of a 
partner, who has retired, for obligations thereafter incurred by the 
continuing partner or partners in the firm name, concerning which 
the question whether the creditor, dealing with the firm, has had 
notice of the retirement, is important. The question relates to firm 
obligations and guaranties, existing when one partner retires which 
the surviving partner has assumed, and which, by reason of his insol- 
vency, the solvent, retired partner is called upon to meet. The ques- 
tion is, how long and to what extent, is the retired partner liable for 
firm obligations existing when he retired ? 

Generally speaking, the retired partner is relieved by (1) payment 
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of the debt by the new firm (2) release of any one of the partners from 
the partnership debt, which will discharge the others (3) substitution 
of debtors or taking new securities (4) lapse of time. Furthermore, if the 
retired partner diesor becomes a bankrupt, this also introduces ele- 
ments to be considered; as do separate dealings between the creditor 
and the retired partner concerning the subject of the debt. 

So far asis shown in the inquiry, the firm debts in question have 
not been paid, or released, nor the original debtors or securities sub- 
stituted, nor has the retired partner died or bankrupted or entered 
into any separate arrangement with the creditor concerning the ob- 
ligations. The question would seem to narrow itself to how long 
the retired partner remains liable upon the firm obligations in ques- 
tion. The obligations consist of a direct indebtedness with guaranty 
of certain notes assigned as collateral security. We know of nothing 
that would shorten the six year period of liability from the time of 
maturity of the original debts. 


PROMISE TO PAY CHECK OVER TELEPHONE. 


Not binding on drawee bank as an acceptance—Drawer may stop payment over telephone notwithstand- 
ing prior oral promise by drawee to pay. 


FARMERS BANK OF CHARITON COUNTY, 
Editor Banking Law Journal, - KEYTESVILLE, Mo., April 11, 1908. 
DEAR SIR:—1. A gave his check toC on Bank B. Bank B was called on ’phone 
by a bank in a neighboring town and asked if it would pay the check and Bank B 
replied it would. Before the check was presented in the usual way A ‘phoned Bank 
B not to pay the check. Was Bank B bound to recognize this as an order to stop 
payment? If Bank B cannot accept a customer’s check by phone, can the customer 
stop payment by ’phone or any way except in writing? 
2. If an acceptance should be ’phoned to a bank or to one who delivers the 
message in writing, would the bank be bound as in a telegram of acceptance ? 
BOOKKEEPER. 


Answer:—1. Under the Negotiable Instruments Law of Missouri, 
the acceptance of a check must be in writing and a verbal acceptance 
and promise to pay over the telephone is not binding on the bank. If 
the customer stops payment of the check before it is presented for 
payment, it is the bank’s duty to refuse to pay, notwithstanding its 
promise to pay over the telephone. There is no law which requires 
the customer’s stop order to be in writing. Notification not to pay 
over the telephone is sufficient as an instruction. 

An identical case (except that the customer called at the bank 
personally and stopped payment) was decided under the Negotiable 
Instruments Law by the supreme court of Colorado in 1905. Van 
Buskirk v. State Bank of Rocky Ford, 23 B. L. J. 380. Bank A and 
Bank B did business in the same town. A check drawn on A was 
presented by the holder to B with request forcash. B telephoned A 
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asking if the check was good. A answered it was ‘‘good” or ‘‘all 
right.” B thereupon cashed the check. A few minutes afterwards, 
the drawer appeared at Bank A and stopped payment. A immediately 
notified B. Afterwards the same day, the check was presented and 
payment refused by A. In an action by B against A, the court held 
that under the Negotiable Instruments Law a bank is not liable on a 
check until it accepts or certifies it, and such acceptance must be in 
writing. A parol promise to pay a check does not bind the bank. 
The action was therefore dismissed. In view of the requirement that 
the acceptance must be in writing, the court found it unnecessary to 
consider whether the answer that a check is ‘‘good” or ‘‘all right” 
constituted a promise to pay. 

2. While a telephone promise to pay is not binding, a telegram 
promising to pay would be sufficient to bind the bank to one advanc- 
ing value on faith thereof. The further question is asked, suppose 
the bank on which the check is drawn telephones to a person other 
than the holder to communicate to the holder that it will pay the 
check, and such person writes the communication and delivers the 
written communication to the holder that the bank promises to pay 
the check, will this bind the bank ? ‘‘ The acceptance must be in writ- 
ing and signed by the drawee.” If the intermediary was authorized 
to deliver a written acceptance and to sign the drawee’s name there- 
to, it would probably be binding; otherwise not. 


CHECK WITH PAYEE BLANK UNFILLED. 


Puts bank on which drawn, on inquiry, whether negotiation authorized and holder entitled 
to receive paymeut. 


FIRST NATIONAL BANK, 
Editor Banking Law Journal: NORTHPORT, N. Y., April 15, 1908. 
DEAR SIR :—Will you kindly give me your opinion on the following question : 
A draws his check for fifteen dollars, payable to the order of (blank payee) ; 
signature of A correct. B endorses the check and deposits it in his bank. C sends 


for collection to their agent in same city where payable (bank D). D presents at 
counter of drawee. 


Should the check be paid? Is this a negotiable instrument ? 
HOWARD K. SOPER. 


Answer.—Under the former law of New York, a negotiable in- 
strument in which the payee was left blank was equivalent to a bearer 
instrument, carrying implied authority to a bona fide holder for value 
to fill the blank with his own name or that of a third party. Until 
that right was exercised, the instrument would circulate as payable 
to bearer. 

But since and under the Negotiable Instruments Law, an instru- 
ment with payee blank unfilled, is not complete, but carries prima 
facie authority to a bona fide holder to fill the blank and complete it. 
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If after delivery, the holder fills the blank in a manner not authorized 
and then negotiates it to an innocent purchaser for value, the latter is 
protected; but if he negotiates the instrument in its incomplete con- 
dition, the purchaser then takes it subject to the actual authority, 
and his title may be defeated by proof that the negotiation was un- 
authorized. (See Sec. 33 N. I. L. of N. Y.) 

It is therefore unsafe to purchase, or for the drawee to pay, a 
check with payee blank unfilled, without inquiring as to the authority 
of the holder to negotiate it in the manner he has. For example, A 
might draw his check and deliver it to B, leaving payee blank un- 
filled, authorizing B to use the check only in a particular manner for 
A’s interest; for instance, to find out what merchant would sell and 
deliver to A at a stated price, certain specified goods, and such 
merchant found, to fillin his name as payee and deliver the check 
to him; or A having a note maturing which he knows is to be sent to 
one of the banks of the town, but not knowing which, devolves upon 
B the duty of finding out where his note is held and entrusts him with 
the unfilled check to fill in the name of the bank which holds the note 
as payee when ascertained, then deliver it and take up the note. 

Nowif, instead of performing his duty, B without authority and in 
violation of trust, negotiates the check elsewhere, for his ownpurposes, 
with payee blank unfilled, as if it was a bearer instrument, A, under 
the Negotiable Instruments Law can defend against a purchaser, or, 
if paid by the drawee, refuse to be charged with the amount, on the 
ground that the check was not negotiated, or paid, in accordance 
with the authority given, hence is not binding upon him. 

For these reasons, the drawee should not pay a check, with payee 
blank unfilled, without first inquiring of the drawer and ascertaining 
that he authorizes the payment. 


PRICES OF IMPORTS AND EXPORTS IN FEBRUARY, 1908. 


The fall in prices of articles imported and the advance in prices of articles ex- 
ported, which form a marked characteristic of the January Price Statement of the 
Bureau of Statistics of the Department of Commerce and Labor, is equally apparent 
in the February figures of that Bureau, which have just made their appearance. In 
nearly all of the important articles imported for use in manufacturing prices show a 
marked decline in February, 1908, when compared with the corresponding month of 
the preceding year, and in most of the articles of exportation prices in February, 
1908, show a marked advance over those of February, 1907. Copper, cotton, hemp, 
sisal, hides and skins, India rubber, raw silk, pig tin, tobacco, lumber, wool, and 
coffee, cocoa and sugar are the principal articles imported, and in a very large pro- 
portion of these prices in February, 1908, are much below those of February, 1907. 
Corn, wheat, flour, copper, cotton, iron and steel manufactures, meats, oils and 
tobacco are the principal articles exported, and most of these show a marked ad- 
vance in export price in February, 1908, over that of February, 1907. 
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THE BURROUGHS ADDING MACHINE COMPANY. 


NE of the most interesting and exhaustive articles 
ever published on the Burroughs Adding Ma- 
chine, appeared in the December, 1907, issue of 

Office Appliances, entitled “ A trip to the largest Ad- 
ding Machine Factory in the World.” The article 
was profusely illustrated with portraits of the inventor, 
William Seward Burroughs, and Joseph Boyer the 
President of the Company, also views of the various 
departments of the factory and the exterior of the 
building. Probably one of the most interesting of 
these illustrations is that of one of Burroughs earliest experimental models. The 
article referred to says in part : 

One of the larger motives actuating the American mind in things mechanical is 
to make inanimate objects perform animate functions. The harvester toiling day 
after day in a mass of grain is as lifeless to the light, the air and the heat about it as 
the iron of which it is made, but what a human force it is; the monster locomotive 
drags faithfully on its tons of freight, uttering neither joy nor woe; but measure its 
worth in the achievements of commerce; the typewriter, ever so small in comparison 
with these two, is deaf to the motives of its operator, but consider how much depends 
on the accuracy of its speech. And lastly, the adding machine, without the sense of 
reason, without the power of memory, is as accurate, precise and comprehensive as 
the human brain dared ever to be. The harvester, the locomotive and the typewriter 
are living personalities in our every-day life. But consider how vital is the adding 
machine—that mechanical brain. 

The Burroughs Adding Machine Company, with its offices and plant in Detroit, 
represents the effort and the success in the adding machine field. Devices have been 
known for making mathematical calculations ever since Pythagoras made computa- 
tions on the Abacus, but no machine of high commercial value ever was invented 
until the Burroughs Adding Machine was put on the market. And since the first 
machine appeared the company has over 68,000 in daily service, covering the four 
points of the compass. The factory is now required to produce a new machine every 
seven and a half minutes to meet the rapidly growing demand. An obelisk four 
miles in height would be insufficient to hold all the Burroughs adding machines now 
on the market of the world. 

This mechanical brain—this mind without animate life, yet full of it—was the 
sole invention of William Seward Burroughs. It was said of him that he loved the 
machine better than he did the dollar; that he never made it to sell; he simply wanted 
to see if it were possible to make a giant mathematician without the five senses. If 
this could be done, he reasoned, there would need be no fear of marketing it. That 
would come by reason of its novelty, its usefulness. 

The first Burroughs was originally designed for use in banks. As business sys- 
tems developed, the various kinds of adding machines had to be built to meet all the 
demands of a complex commerce. There are, therefore, now over 200 different styles 
and combinations, used in about 300 lines of industry. There was a time before the 
advent of the loose leaf ledger when the adding machine was simply what its name 
indicates. But now, with the 15 bank machine, fitted with a wide carriage, which 
will take a ledger sheet 18 inches wide, most all forms of bookkeeping may be ac- 
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complished oa the machine, then the sheets may be filed away in the binders, and the 
work is done wiih greater accuracy and legibility. 

It is not practical to go into a description of all the various kinds of adding ma- 
chines for every line of industry. A few examples will suffice. In the wholesale 
grocery trade a machine has been constructed which is almost indispensable. In 
case of making deposit slips it saves time, makes them neater and produces two or 
more copies—an advantage which is apparent atonce. Inrecapitulating sales, totals 
may be obtained for the house of the road salesmen, also for the departments. Re- 
cords may be kept by brands of goods, by the day, week, month or year. One half 
the time may be saved by doing this work on a machine. 

Every firm has some kind of a printed form for listing the dates of bills for which 


WILLIAM SEWARD BURROUGHS. 


they are remitting. There is a machine which will list the amounts and add them 
quickly and accurately. It will also list the dates with each item. Invoices for goods 
may be recapitulated by departments on sheets which may be bound up in a record. 
Invoices can also be added and listed as to dates due. In the case of an inventory, 
extensions may be checked and all additions made quickly and cheaply. 

The auditor finds one of the adding machines a great saving of time for him, and 
a permanent cure for the auditor’s nightmare. The adding machine here, as in other 
lines, makes errors impossible, and he can get the totals in about one-sixth of the 
time required by the hand-brain method. In trial balances, listing check book stubs, 
credit and cash sales, adding sales slips, auditing salesmen’s sales books, making de- 
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partment store sale audits, comparative statements and profit and loss statements, 
an adding machine is as indispensable as a mowing machine is to a farmer. 

The general reader will gain a clearer idea of the marvelous progress of the 
Burroughs Adding Machine, when it is known that there is a machine sold every 


ten minutes of what constitutes an average working day and that the machines in use 
at the present writing number 68,853. 


S- 


THE NATIONAL BANK OF COMMERCE, KANSAS CITY. 


The National Bank of Commerce, of Kansas City, with its capital increased to 
$2,090,000 and surplus of $200,000, reopened its doors for business March 30th, under 
a new management headed by Wm. B. Ridgely, who has been for the past six years 
Comptroller of the Currency. The new part of the capital, $1,000,000, and of surplus 
$100,000, was paid in for ncw stock, a portion of it being taken by some of the old 
stockholders and part by Mr. Ridgely and his friends. 

A strong indication that the bank will meet the success anticipated by its re- 
organizers is the fact that in the first six days it received nearly $2,000,000 of new 
deposits. This, together with deposits of about $12,000,000 cn hand at the opening, 
makes quite a satisfactory showing. Mention should not be omitted, however, that 
the bank had over 50 per cent. in actual cash on the day of opening. 

Mr. Ridgely’s long experience in the banking business prior to being made 
Comptroller, together with his six years if that office, has without doubt thoroughly 
equipped him for the executive management of a large institution like the Commerce. 
Associated with Mr. Ridgely in the new management is Mr. George T. Cutts, who 
has been the receiver of the Commerce since it closed. Mr. Cutts was a former Na- 
tional bank examiner, and has had a number of years of experience in the banking 
business. Also associated in the new management is Mr. Edward Ridgely, the 
Cashier, a brother of the President, who was formerly National bank examiner in 
New York, and is an experienced banker. The new board of Directors is composed 
of some of the leading business men, capitalists and bankers in the West, among 
them being David R. Francis, of St. Louis, who was chairman of the reorganization 
committee, 
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THE BANKERS TRUST COMPANY, NEW YORK CITY. 


On March 30 the Bankers Trust Company completed its fifth year since organiza- 
tion. On that date it issued a letter to its stockholders pointing out its remarkable 
record as follows : Present deposits over $24,000,000; Undivided profits over $800,000; 
Trusteeships, corporate and individual, aggregating over $500,000,0c0 ; dividend pay- 
ments at the rate of 16 percent. perannum. The Company’s directorate is made 
up wholly of well known and experienced bankers, the full board meeting frequently 
to review and pass upon all the Company’s transactions. The Company has a 
capital of $1,000,000, and a surplus fund of $500,000. 


SS 


AT A MEETING of the Board of Directors of the National Newark Banking 
Company, of Newark, New Jersey, held April 2, 1908, Mr. Walter M. Van Deusen 
was appointed Assistant Cashier of the bank. 

The National Newark Banking Company does a large bill of lading business, 
and Mr. Van Deusen is especially interested in the movement for the security of 
these documents. His services to the bank have been peculiarly valuable and his 
promotion is well-merited. 











COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending April 6, 1907, and April 4, 1908, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year : 


BANKS. 


Bank of N. Y., N. B. A... 
Bank of the Manhattan Co 
Merchants’ National 
Mechanics’ National 
Bank of America 
Phenix National 
National City........... 
Chemical National....... 
Merchants’ Exch. National 
Gallatin National........ 
Nat. Butchers & Drovers’ 
Greenwich.............. 
American Exchange Nat. 
Nat. Bank of Commerce. . 


ee 
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Metropolitan Bank 
Corn Exchange 


Importers & Traders’ Nat 
National Park 


First National .......... 
Irving National Exchange 
RR ee 
N. Y. County National... 
German-American 
Chase National 
Fifth Avenue........... 
German Exchange 
Germania 
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Garfield National 
Fifth National .......... 
Bank of the Metropolis... 
West Side Bank 


ry 
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Liberty National......... 
N. Y. Produce Exchange. 


ELT 
Fourteenth Street Bank... 
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Loans | t Deposits 
Loans, Average, Deposits, | Average, Per Cent. of 
1907. 1908. 1907. 1908. Inc. Dec. 
| 
$ 16,873,000] $20,081,000)! $ 14,661,000; $ 19,245,000) 31.2 . 
20,774,000 24,820,000 23,821,000 37,500,000) 57.4 . 
13,064,100 20,392,000) 15,098,000 21,250,000] 40.7 . 
19,667,000; = 24,664,000}} 19,422,000] = 26,425,000) 36. | .... 
21,931,200 23,773,700) 23,150,200 25,033,000! 8.1)... 
8,531,000 7,651,000) 8,85u,000 8,607,000] ....| 2.8 
149,563,300 178,611,600) 141,177,400 181,417,700] 28.5) . 
25,788,200} 31,706,100} 25,369,000} 32,879,000! 29.6 . 
5,954,600 6,403,700 6,242,900 6,647,700} 6.4) .. 
8,321,300 9,370,700) 5,782,000 7,396,600] 27.9)... 
2,420,200; 2,01 5,000 2,221,300 1,866,800! ..../ 15.9 
5,849,400] 5,188,800) 6,184,100 5,675,000] ....| 8.2 
27,519,000 33,068,600) 19,414,400 26,176,300] 34.8) .... 
135,727,000, 160,136,700) 112,113,100) 144,032,800) 28.4) .... 
20,905,300 9,035,960) 14,723,100 4,611,000} ....| 68.6 
3,254,300) 3,263,400) 3,543,200 3,024,900] ..../ 14.6 
5,656,100) 5,893.300 5,64 3,000 5,978,800; 5.9 .... 
2,187,600} 1,782,300 2,433,100 2,081,800] ..../ 14.4 
’ 
55,731,600 59,211,300) 64,854,000 70,558,100} 8.7..... 
19,723,700) 20,058, 300) 18,765,100 19,865,500] ....; 5.8 
3,484,800) 4.394.400 | 3:778,700 4.677,600| 23.7 ... 
7,220,100) 7,567,300 | 6,800,600! 8,243,100] 21.2) .... 
10,679,200! _ _—- 10,876,200) 10,402,600) 11,041,400) 6.1 
36,566,000 2,611,000 42,262,000 50,430,000] 19. 
\| | 
24,643,700 26,408,200 21,410,000) 23,941,000] 11.8) .... 
68,729,000 75,781,000} 77,341,000! 86,346,000] 11.6... 
1,254,300 1,286,600 || 1,461,000) 1,357,400] ... . 
16,970,000! 22,028,000 19,825,000) 22,899,000] 15.5 .... 
9,743,000 10,304,000) | 9,227,000) 10,877,000] 17.8 .. 
80,276,000) 116,423,200)) 63,775,000! 109,427,500] 71.5 .. 
15,571,300, 16,254,900), 15,353,300! 16,445,400) 7.1 .... 
3,530,000) 2,464,000 3,810,000) 3,400,000] ....| 10.7 
5,340,600} 6,926, 100)| 6,333,900! 7,206,800] 13.7) .... 
3,619,600) 3,636, 500 | 3,551,000) 3,420,500] ....| 3.6 
48,608, 100] 2,575,000 | 51,720,000) 80,997,000} 56.6 .... 
10,028,600} 11,684,400)| 10,763,600) 13,331,900) 23.0) .... 
3,421,600 3,882, 300 | 4,138,500) 3:949,600] ....) 4.5 
4,876,000 5,046,100) 6,209, 500) 5,881,700] ....} 5.2 
12,688,800 13,082,000|} 13,351,700! 13,732,200] 2.8!.... 
7,776,800 6,468, 500)| 8,047,200) 6.977.200) ..<~| 15.7 
3,178,100 2,984. 300)| 3,153,100) 3,253,100} 3.1)... 
9,865,600 11,207,000 9,569,800) 11,308,500} 18.1]. 
4,294,000 4,299,000) 4,550,000 4,822,000} 5.9). 
16,711,000 19,230,000) 19,505,000 22,756,000; 16.6) 
12,281,200 14,825,800 | 10,466,000 13,938,900] 33.1) ...- 
6,161,100 5,827,200 7,141,900 6,702,500] ....| 6.1 
12,803,000 10,967,000 15,514,000 12,341,000] ....| 20.4 
Riasicaa aed 4,211,300) Paap aiRas 4,179,400] .... ; 
$1,010,769,400 anita 9992.935.39018 1,21 3,954,400 





t United States Deposits included, $43,482, 300. 











